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UNI TED STATES TAX COURT
ESTATE OF EMANUEL TROWPETER, DECEASED,
ROBI N CAROL TROWPETER GONZALEZ AND JANET | LENE TROWPETER
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Docket No. 11170-95. February 4, 2004.

Robert A. Levinson and Avram Sal kin, for petitioner.

Irene Scott Carroll, for respondent.

SUPPLEMENTAL MEMORANDUM CPI NI ON

LARO, Judge: This case is before the Court upon remand from
the Court of Appeals for the Nnth Grcuit. W issued our

initial report in this case on January 27, 1998, and filed that

*Thi s Suppl enmental Menorandum Opi ni on suppl enments our prior
Menmor andum Qpinion in Estate of Tronpeter v. Conmm ssioner, T.C
Meno. 1998-35, supplenented by 111 T.C. 57 (1998), vacated and
remanded 279 F.3d 767 (9th Cr. 2002).
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report as T.C. Meno. 1998-35 (Tronpeter ). In Tronpeter I, we
set forth findings of fact as to the substantive issues arising
fromthe notice of deficiency, and we set forth our Menorandum
Qpinion with respect to those issues. Subsequently, on
July 22, 1998, we issued a Supplenental Opinion in this case and
filed that Supplenental Opinion as 111 T.C 57 (Tronpeter 11).
Qur Supplenental Opinion in Tronpeter Il decided the parties’
di sagreenent over the nmechanics of their conputations under Rule
155.1 On March 18, 1999, we entered our decision in this case.

Through an opinion dated January 30, 2002, and reported at
279 F.3d 767, the Court of Appeals for the Ninth Circuit vacated
our decision and renmanded the case to us to “articulate
sufficiently the basis for * * * [our] ruling on omtted assets
and * * * [our] rationale with respect to the valuation of
certain stock”. 1d. at 769. Specifically, the court directed us
to clarify: (1) The manner in which we arrived at a $4.5 mllion
figure for omtted assets, including a description of the assets
and the related fair market val ues which were included within
that figure, (2) our reasoning and anal ysis behind the use of a
4-percent discount rate in valuing the series A exchangeabl e
preferred stock (series A preferred stock) of Sterling Hol ding

Co. (Sterling), and (3) the “well accepted present val ue

1 Rule references are to the Tax Court Rules of Practice and
Procedure. Unless otherwi se indicated, section references are to
t he applicable versions of the Internal Revenue Code.
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formul ae” referenced and applied in our report. 1d. at 771-773.
The court also stated that, upon remand and follow ng the
requisite clarification, we shall consider whether it is
appropriate to revisit our conclusions as to fraud. 1d. at
773-774. The court noted that “In directing this approach, we do
not pass judgnent on the Tax Court’s nultiple, careful, and
wel | -docunented findings in this arena, nor do we suggest that a
remand wi Il necessarily result in a different outcone with
respect to fraud.” |d. at 774.

We divide this Supplenmental Menorandum Qpinion into the
followng three primary sections: (1) “Omtted Assets”,
(2) “Present Value Fornulae and Di scount Rate of Four Percent”,
and (3) “Determnation of Fraud in Tronpeter 1”. W made and set
forth in Tronpeter | extensive findings of fact. For purposes of
this Suppl enental Menorandum Qpi ni on, we repeat those findings
and find additional facts only to the extent necessary. For
pur poses of convenience and clarity, we include those findings in
our analysis.? As we did in Tronpeter |, we refer to Enanuel
Tronpeter as the decedent, we refer to the decedent’s estate as
the estate, and we refer collectively to Robin Carol Tronpeter
Gonzal ez (CGonzal ez) and Janet |l ene Tronpeter Pol achek (Pol achek)

as the coexecutors. The parties routinely refer to the weight of

2 \W also in our analysis set forth various cal cul ations
under |l yi ng our findings and our Suppl enental Menorandum Opi ni on.
We round the results of those cal cul ati ons as appropri ate.
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gol d and genstones as karat (kt.) and carat (ct.), respectively,
and points. W note that one point equals 1/10 of a karat (or
carat) and sinply refer to the weight of gold and genstones as
karat (or kt.) and carat (or ct.), respectively.

. Ontted Assets

We determned in Tronpeter | that the coexecutors failed to
include $4.5 million of assets in the estate’s taxable estate
(taxabl e estate). The Court of Appeals for the Nnth Grcuit has
directed us “to provide sufficiently detailed findings regarding
the assets (including their valuation)” underlying the $4.5
mllion.

The decedent died on March 18, 1992. On the Federal estate
tax return of his estate, the coexecutors valued the gross estate
at $26, 422,781 and reported that the taxable estate equal ed
$12, 002, 201. Respondent determned in the notice of deficiency
that the coexecutors underreported the taxable estate by
$22,833,693. As part of that determ nation, respondent
determ ned that the taxable estate had omtted $14 mllion of
assets.

Respondent’ s determ nation of the unreported assets was
based mainly on a creditor claimfiled against the estate by Joe
Pasko (Pasko), the son of a fornmer femal e acquai ntance of the
decedent, and a docunment (finder’s fee docunent) dated

Cctober 17, 1990. Pasko’'s claimalleged that he was entitled to
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a $1.4 mllion comm ssion because, he alleged, the decedent had
retained himto sell assets worth at least $14 mllion in return
for a 10-percent comm ssion. These assets, Pasko all eged,
i ncl uded the decedent’s di anonds, jade and ivory collections,
anci ent Chinese artifacts, and handmade uni que wool rug.® The
finder’s fee docunent, signed in the nane of the decedent,
provi ded that Pasko had the authority to sell for $20 mllion the
decedent’ s “anci ent ornanental Chinese artifacts for a period
fromOQOct. 20 to Nov. 20, 1990 with no extension allowed. This
| ot also includes a hand nade [sic] unique wool 4' x 8 rug of
Mosl em thenme.” The finder’s fee docunent provided that Pasko
woul d receive a conm ssion equal to 10 percent of the sales price
and that “Any and all comm ssions to be paid by the buyer as
finders [sic] fee”.* Although dianonds were not specifically
mentioned in the finder’'s fee agreenent, Pasko understood this

agreenent to include the decedent’s di anonds.

3 The estate’s Federal estate tax return did not report that
t he decedent owned at his death any jewelry or | oose genstones.
Nor were either of those itens reported as a gift on any of the
gift tax returns filed by or on behalf of the decedent, his
trust, or the estate. The estate’'s Federal estate tax return
al so did not report that the decedent owned at his death a
significant anmount of jade, ivory, Chinese artifacts, or rugs.
The coexecutors reported on the estate’s Federal estate tax
return that the value of the decedent’s collection of ivory,
j ade, rugs, and other collectibles total ed $39, 065.

4 The fact that the buyer was liable for the 10-percent
comi ssion on $20 mllion nmeans that the buyer would need to pay
$22 mllion for the specified items in order for Pasko to coll ect
his $2 m|lion conmm ssion.
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In addition to Pasko’'s claimand the finder's fee docunent,
respondent based his determ nation of unreported assets on
information furni shed by certain individuals and on the val ue of
assets seized fromsafe deposit boxes in the nanme of the
decedent’s trust (Trust) during the audit of the estate’s Federal
estate tax return. Respondent conversed primarily with four of
t he decedent’s intimate friends and the decedent’s two main
suppliers of many of the assets collected by him The first
friend, Vivian Ballard Wng (Wng), had a personal relationship
wi th the decedent from February 1987 through June 1991. Wbng
described to respondent a collection of jewels in the possession
of the decedent in 1991. The other friends, Ira and Larry
ol dberg and Robert Hessel gesser (Hessel gesser), generally
relayed to respondent facts establishing that they had personal
know edge of the decedent’s genstone and jewelry collections, and
t hey described to respondent certain genstones and itens of
jewel ry which they had seen in the decedent’ s possession near the
time of his death. One of the decedent’s suppliers, Dr. Nathan
Mam ye (Mam ye) of New York, New York, confirned selling | oose
genstones, jewelry, jade, and ivory to the decedent and provi ded
respondent with receipts reflecting a | arge doll ar anmount of
di anonds which he (Mam ye) had recently sold to the decedent.
The ot her supplier, Lloyds Fine Jewels (LIoyds) of New York, New

York, provided respondent with receipts reflecting nore than $1
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mllion of sales which it had recently nmade to the decedent, and
it informed respondent that those receipts did not necessarily
reflect all of the sales which it had nade to the decedent.
Respondent’ s determ nation of the estate’s unreported assets al so
was supported by respondent’s exam nation of cancel ed checks of

t he decedent payable primarily to Mam ye and LI oyds, respondent’s
conparison of the itens on the receipts furnished by Mam ye and
Ll oyds with the assets described by the individuals wth whom
respondent conversed, and respondent’s seizure fromthe Trust’s
safe deposit box at Union Bank (safe deposit box) of unreported
assets consisting of various bullion coins, 41 gold coins, 14

| oose genstones, and 11 itens of jewelry.

Foll owi ng our trial of this case and our detailed review of
the record, we agreed with respondent that the estate had fail ed
to report a significant amount of assets. The estate conceded
that this amount was a little over $1 nmillion. W were persuaded
that the anmount was nuch greater. W also were persuaded,
however, that this ambunt was less than the $14 nillion
determ ned by respondent. W proceeded to nake an approxi mation
of the fair market value of assets omtted fromthe taxable
estate, recognizing that valuation is not an exact science and
that the task before us was difficult in that the coexecutors had
conceal ed informati on and assets fromtheir accountants,

respondent, and this Court.
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The assets which we find were omtted fromthe taxable
estate generally fall within three categories. First, there is
approximately $1 million of assets which the estate concedes were
unreported. Nineteen of these assets were seized by respondent
fromthe safe deposit box and were sold at an auction held by
Christie's, Inc. (Christie’ s).®> Second, there are six other
assets which respondent seized fromthe safe deposit box but
which Christie’s did not sell at auction. The parties agree that
these six assets are includable in the taxable estate but
di sagree on their applicable fair market values. Third, there
are still other assets as to which the parties dispute both fair
mar ket val ue and inclusion in the taxable estate. The
coexecutors admt that they renoved fromthe decedent’ s hone
after his death sone of the assets included within this third
category, but they deny the existence of nost of the other
assets. Respondent has never recovered any of these assets, but
he has established to our satisfaction that they exist and are
i ncludable in the taxable estate. Respondent has done so through
the introduction of credible testinony and docunentary evi dence
that includes receipts and checks from purchases nmade by the
decedent. We infer fromthis evidence that the decedent paid for

and owned the assets listed in the receipts, see, e.g., Estate of

5 The purchasers of the itenms auctioned by Christie’s bought
those itens “as is”.



-0-
Hodgdon v. Conmm ssioner, 11 T.C M (CCH) 898, 1952 T.C.M (P-H)

par. 52,259 (1952), and that those assets, not having been shown
to have been relinquished by the decedent, were includable in the

taxabl e estate, see, e.g., Estate of Bograd v. Comm ssioner, T.C

Meno. 1988-34, affd. 887 F.2d 1084 (5th Gr. 1989). W also
infer fromthis evidence that the taxable estate includes other
assets which were not listed in the receipts but which the
decedent possessed and controlled near the tinme of his death and
were not shown by the estate to have been relinqui shed by him
As we stated in Tronpeter |, the assets in this third category
“consist mainly of gens, jewelry, furniture, and a nusic

collection.” Estate of Tronpeter v. Commi ssioner, T.C Mno.

1998-35. As detailed bel ow, these assets al so include cash at
home, 31 coins, rugs, jade, and ivory.

We set forth below by these three categories the assets
which we find were omtted fromthe taxable estate and the fair
mar ket val ues which we find as of the applicable valuation date.?®

These fair nmarket val ues represent our findings as to “the price

6 The coexecutors elected to have the estate val ued as of
the alternate valuation date of sec. 2032(a). Thus, the
applicable valuation date is generally Sept. 18, 1992. See
generally sec. 20.2031-1(b), Estate Tax Regs. (“The val ue of
every itemof property includible in a decedent’s gross estate
under sections 2031 through 2044 is its fair market value at the
time of the decedent’s death, except that if the executor elects
the alternate valuation nethod under section 2032, it is the fair
mar ket val ue thereof at the date, and with the adjustnents,
prescribed in that section.”).
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at which the property woul d change hands between a [hypot heti cal ]
wi |l ling buyer and a [hypothetical] willing seller, neither being
under any conpul sion to buy or to sell and both having reasonabl e
know edge of relevant facts.” Sec. 20.2031-1(b), Estate Tax

Regs.; see also Propstra v. United States, 680 F.2d 1248,

1251-1252 (9th Cir. 1982). See generally Bank One Corp. V.

Commi ssioner, 120 T.C. 174, 302-306 (2003), for a detailed

di scussion of the criteria underlying a determ nation of fair
mar ket value. |In deciding these fair market values, we note
t hat :

The fair market value of a particular itemof property
includible in the decedent’s gross estate is not to be
determned by a forced sale price. Nor is the fair
mar ket value of an item of property to be determ ned by
the sale price of the itemin a nmarket other than that
in which such itemis nost commonly sold to the public,
taking into account the location of the item wherever
appropriate. Thus, in the case of an item of property
includible in the decedent’s gross estate, which is
generally obtained by the public in the retail market,
the fair market value of such an item of property is
the price at which the itemor a conparable item would
be sold at retail. For exanple, the fair market val ue
of an autonobile (an article generally obtained by the
public in the retail market) includible in the
decedent’ s gross estate is the price for which an

aut onobil e of the same or approximately the sane
description, nmake, nodel, age, condition, etc., could
be purchased by a nenber of the general public and not
the price for which the particul ar autonobile of the
decedent woul d be purchased by a dealer in used
autonmobiles. * * * The value is generally to be
determ ned by ascertaining as a basis the fair market
val ue as of the applicable valuation date of each unit
of property. * * * [ Sec. 20.2031-1(b), Estate Tax
Regs. ]
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Respondent retained an expert, Charles |I. Carnona (Carnona),
Graduat e Genol ogi st in Residence, Accredited Senior Appraiser,
who, on direct exam nation, testified through his witten report,
see Rule 143(f)(1), that he had ascertained the applicable fair
mar ket val ues of 25 of the seized assets (25 seized assets) and
that those values were as stated in that report. (W attach
hereto as appendi x A Carnona’s description of each of the 25
sei zed assets, its appraised value, and, in the case of 19 of the
assets sold by Christie’s at auction, its auction price.) W
consi dered Carnona to be hel pful to our valuations of sonme of the
di sputed assets, and we relied on his opinion, which was credible
and wi thout contradiction.

Car nona exam ned and researched each of the 25 seized assets
and opined that the fair market value of those assets for Federal
estate tax purposes was the “average price that each itemin its
current (used) condition mght resell to the public in its nost
comon retail outlets in the Estate's |local area”.’ He opined
that the proper resale prices for jewelry were the prices
obtained at a retail jewelry store and that the proper resale

prices for | oose genstones were their whol esal e prices increased

" Carnmona noted in his report that “the [25] itens |isted
have been exam ned and researched to the best of ny ability, but
not under ideal conditions (cranped quarters, tinme constraints,
artificial light).” Wen Carnona exam ned the 11 itens of
jewelry included wthin the 25 seized assets, he observed that
nost of those itens still had tags on them and that none of the
items showed any signs of wear.
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by the comm ssions charged by brokers on their sal es of genstones
to the public. He opined that the public usually buys jewelry at
retail fromjewelry stores that sell estate jewelry, that the
majority of buyers at public auctions are dealers, that the
| onest | evel of sales prices for jewelry is found at auction, and
that jewelry usually passes fromthe dealer to the public through
retail jewelers with a dealer-to-retail-jeweler markup of 25 to
50 percent over cost and a retail-jeweler-to-public markup of 50
to 100+ percent over cost. He opined that the whol esale prices
paid for genstones by brokers was best ascertai ned from personal
experience and conparabl e sales and offers to sell. He opined
that a broker’s comm ssion on a sale of | oose genstones to the
public was typically 15 to 25 percent of the whol esale price.

The assets which we find were omtted fromthe taxable
estate and the fair market values which we find for these assets
are as follows:?®

Assets Stipulated as to Exi stence
and Fair Market Val ue

St. Gauden and ot her bullion coins

sei zed by respondent fromthe safe

deposit box $50, 000
41 gold coins (different than the

St. Gauden and bullion coins just

listed) seized by respondent from

t he safe deposit box 104, 500

8 W provide below a brief description of the 25 seized
assets and list in parenthesis at the end of each description the
nunber and letter that corresponds to Carnona’s specific
description in appendi x A
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The decedent’s gun collection
19 assets sei zed by respondent and sold
at auction:

1

o o p oW

10.
11.
12.
13.
14.
15.
16.
17.
18.
19.

Lady’ s 18-kt. yell ow gold,

sapphire, and channel -set

di anond ring (2a) $1, 800
Lady’'s 18-kt. yellow gold, ruby,

and channel -set dianond ring (2b) 1,800
Lady’'s 14-kt. yell ow gold and

di anond ring (2c) 20, 000
14-kt. yellow gold and dianond tie

tack (2f) 4, 500
Lady’s 18-kt. yell ow gold and

di anond neckl ace (2h) 32, 000
Lady’'s 18-kt. yellow gold, enerald

and di anond neckl ace (2i) 19, 000
One | oose round-brilliant-cut

1.9-ct. dianond (3c) 9, 600
One | oose round-brilliant-cut

2.01-ct. dianond (3b) 7, 500
One | oose eneral d-cut 3. 35-ct.

di anond (3n) 25, 000
One | oose heart-shape 4.03-ct.

di anond (3Q) 7,500
One | oose round-barati ant - cut

4.32-ct. dianond (3m 105, 000
One | oose octagon-ct. 5.01-ct.

di anond (3d) 35, 000
One | oose round-brilliant-cut

6.62-ct. dianond (3f) 20, 000
One | oose round-brilliant-cut

6. 65-ct. dianond (3j) 24,000
One | oose eneral d-cut 7.57-ct.

di anond (3e) 30, 000
One | oose round-brilliant-cut

7.74-ct. dianond (3k) 27,000
One | oose square-eneral d-cut

11.13-ct. dianond (3i) 44,000
One | oose oct agon-shape 18. 28-ct.

di anond (3l) 210, 000
One | oose octagon-cut 40.02-ct.

di anond (3a) 220, 000

2,085

843, 700
1, 000, 285
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Si X Sei zed Assets Disputed as to Fair

Mar ket Val ue

1. Lady’s 18-kt. yellow gold,

sapphire, and di anond

neckl ace (2d)

2. Lady’'s 18-kt. yellow gold, ruby,
and di anond neckl ace (2e)

3. Cultured pearl necklace with
14-kt. white gold clasp (29)

4. Lady’s 18-kt. yellow gold,

eneral d, and di anond
neckl ace (2j)

5. Lady’'s 18-kt. yellow and white
gol d, opal, and di anond
pi n/ pendant conbi nation with
treated opal neckl ace (2k)

6. One | oose cushi on-shape-nat ural

18. 2-ct. sapphire (3h)

4, 400
5, 800
400

19, 000

7, 600

9,100

Assets Disputed as to Fair Market Val ue and

Inclusion in the Taxabl e Estate

Musi ¢ col |l ection

Sofa table

Three Baker’s tabl es?

“Thousand dol l ar” watch

Cash at hone

31 coins

Rugs

Jade col |l ection

| vory collection

Loose genstones:
Eneral d-cut 2.08-ct. di anond
Eneral d-cut 2.28-ct. di anond
Round-cut 3. 04-ct. di anond
Mast er pi ece 4. 39-ct. di anond

Heart - shaped- baguette five-ct.

Round- cut 5.22-ct. dianond
Round-cut 7.75-ct. dianond

Ei ght-ct. enerald

Two ot her eneral ds

Two opal s

18-ct. ruby

18-ct. sapphire

CGenui ne nmast erpi ece 18.02-ct.

di anond

sapphire

50, 000
4,416

6, 624

1, 000

50, 000
425, 847
59, 530
247, 500
1, 500, 000

15, 510
17, 010
47, 436
106, 680
75, 000
78, 150
35, 800
16, 150
32, 300
32, 300

7,500

6, 000

9, 100

46, 300
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Bracel et s:

18-kt. gold bracelet wwth 9.5-ct. dianond 12,400
Tenni s bracelet wth one-ct. dianonds 108, 000
Si x other dianond tennis bracelets 187, 140
Ruby bracel et 5, 800
Sapphire bracel et 4, 400
Neckl aces:

D anond neckl ace 13, 330
18-kt. gold necklace w 26.73-ct. dianond 74, 000
30. 02-ct. graduated-di anond neckl ace 66, 404
Ruby neckl ace 13, 330
Sapphi re neckl ace 13, 330
Tur quoi se neckl ace 21, 250
Ri ngs:

Man’ s di anond pinkie ring 4,500
Man’s three to four-ct. dianond ring 15, 750
Ruby ring 6, 665
Sapphire ring 6, 665
D anond stud earrings 9, 000
Three to four-ct. dianond tie tack 15, 750
Pi ns:

Ruby pin 5, 800

Sapphire pin 4,400
Pendant s:

18-kt. gold, ruby, and di anond pendant 18, 400
Sapphire pendant with round di anonds 15, 000
Furniture 26,051 3,471,218

4,517, 8032

1As di scussed .hel ow, Pol achek used the term
“Baker’s” to describe three téﬂ?e I ch she renpved

fromthe decedent’s hone. W understand fromthis
reference that these tables were manufactured by
Baker’s Furniture, Inc., and refer to the tables as
“Baker’s tables”.

2We round this nunber to $4.5 mllion.
We now di scuss the specifics of our decision as to the
exi stence and fair market value of the disputed assets.

A. Seized Assets Disputed as to Fair ©Market Val ue

Before Christie’'s auctioned the 25 seized assets, it had

assigned to each of these assets a | ower and upper estinmated
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value. (W attach hereto as appendix B a |list of each item s
| ower and upper estimted val ues, agreed reserve (i.e., the
m ni mum price at which an asset could be sold by Christie’s at
auction), auction price (in the case of the 19 itens sold at
auction), high bid (in the case of the six itens not sold at
auction), and Carnona’s apprai sed value.® These | ower and upper
estimated values are estimates by Christie’'s of the likely
anounts that bidders would bid at an auction for the assets.
These estimated values do not reflect the requirenment of
Christie’s that buyers also pay to Christie’s on each sale a
commi ssion equal to 15 percent of the first $50,000 of the
purchase price and 10 percent of any excess. Nor do the
estimates (or the ultimate sales prices) include sales tax that
i s payable on the sales.

The 25 seized assets consist of 11 itens of jewelry and 14
| oose genstones. O those assets, six itens of jewelry and 13
| oose genstones were sold at the auction held by Christie’s. The
remai ni ng six assets (i.e., five itens of jewelry and one | oose
genstone) did not sell at the auction.

The six items of jewelry sold at auction for a total auction

price (exclusive of buyer’s conm ssions) of $79,100. Christie's

® The descriptions of the assets in appendix B also are
cross-referenced to the specific descriptions in Carnona’s report
by way of the nunber and letter in the parenthesis follow ng the
descri ption.
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estimated that these six itens had a total |ower estimated val ue
of $70,000 and a total upper estimated value of $107, 500.

Carnona ascertained that the fair market value of these six itens
total ed $146,200. Carnona’s total fair market value for these
six itens is 84.83 percent (($146,200 - $79, 100)/$79, 100) greater
than the total of their auction prices.

The 13 | oose genstones sold at auction for a total auction
price (exclusive of buyer’s conm ssions) of $764,600. Christie’'s
estimated that these 13 genstones had a total |ower estinmated
val ue of $488,000 and a total upper estimted val ue of $656, 000.
Carnmona ascertained that the fair market value of these 13
genstones total ed $1,100,000. Carnona’'s total fair market val ue
for these 13 genstones is 43.87 percent (($1, 100,000 -
$764, 600)/ $764, 600) greater than the total of their auction
prices.

Christie’'s estimated that the five itens of jewelry which
did not sell at auction had a total |ower estimated val ue of
$28,000 and a total upper estimted val ue of $39,500. Carnpna
ascertained that the fair nmarket value of these five itens of
jewelry totaled $37,200. Christie’s estimated that the one | oose
genst one which did not sell at auction had a | ower estinmated
val ue of $14,000 and an upper estimated val ue of $16, 000.

Carnona ascertained that the fair market value of this single

genst one was $9, 100.
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W find that, as of the applicable valuation date, the fair
mar ket val ue of each of the six assets which did not sell at
auction equaled its fair market value as ascertai ned by Carnona.
In other words, we find that the fair market values of the five
itens of jewelry which did not sell at auction totaled $37, 200
and that the fair market value of the single genstone that did
not sell at auction was $9,100. W find that the individual

val ues of these six assets are as foll ows:

Jewelry

Lady’s 18-kt. yell ow gold, sapphire, and

di anond neckl ace $4, 400
Lady’s 18-kt. yellow gold, ruby, and

di anond neckl ace 5, 800
Cul tured pearl necklace with 14-kt. white

gol d cl asp 400
Lady’'s 18-kt. yellow gold, enerald, and

di anond neckl ace 19, 000

Lady’s 18-kt. yell ow and white gold, opal,
and di anond pi n/ pendant conbination with

treated opal neckl ace 7,600
37, 200
Genst one

One | oose cushi on-shape-natural 18.2-ct. sapphire _9,100
46, 300

We consider Carnona to be nost hel pful to our val uation of
each of these six assets. Carnona testified as to jewelry in
general that the typical buyer of jewelry at auction is a dealer
and that jewelry usually passes froma dealer to the public
through retail jewelers with a dealer-to-retail-jewel er markup of
25 to 50 percent over cost and a retail-jewel er-to-public markup

of 50 to 100+ percent over cost. As to the six itens of jewelry
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whi ch sold at auction for a total price of $79,100, a markup of
that total price by the mninmumdealer-to-retailer and retail -

j ewel er-to-public markups referenced by Carnona (i.e., 25 and 50
percent, respectively) results in a total retail price of

$148, 312. 50 ($79, 100 + ($79, 100 x .25) = $98, 875; $98, 875 +
($98,875 x .50) = $148,312.50)), or, in other words,
approximately the sanme as the total fair market val ue of $146, 200
ascertained by Carnona for those itens.

Carnona testified as to genstones in general that the public
usual |y buys a genstone at an anount that equals the genstone’s
whol esal e price plus 15 to 25 percent of the wholesale price. As
to the 13 genstones which sold at auction for a total price of
$764, 600, we do not find in the record any persuasive evidence
that woul d i ndi cate whether the auction price of those genstones
represents their wholesale price. W would inagine that,
general ly speaking, the auction price of a genstone is at | east
15 percent less than its wholesale price. Oherw se, why would a
br oker/ deal er pay a double digit comm ssion at auction (15
percent of the first $50,000, 10 percent thereafter) to buy a
genstone “as is”, when the broker/dealer could buy a “simlar”

genstone from a whol esal er without the paynment of a comm ssion?

10 We note that $148,312.50 is 87.5 percent greater than
$79, 100 (($148,312.50 - $79,100)/$79,100) and that the 25- and
50- percent m ni nrum mar kups referenced by Carnona translate into a
single 87.5-percent markup (.25 + (.50 + (.25 x .50)) = .875).
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When we increase the $764,600 total auction price paid for the 13
genst ones by the $95, 440 of comm ssions payable to Christie’s on
the respective sales,! and then mark up the sum of $860, 040
($764, 600 + $95,440) to reflect the 15- to 25-percent conm ssions
referenced by Carnona, we arrive at a range of retail value for
t he genstones from $989, 046 ($860,040 x 1.15) to $1, 075, 050
($860,040 x 1.25). This range approximates the $1.1 million
total fair nmarket val ue ascertained by Carnona for the 13
genst ones.

We recogni ze that none of the six assets in question
actually sold at auction for even the | ower estimted val ue
ascertained by Christie’s. W do not consider any of these | ower
estimated values to be a proper neasure of the price at which a
hypot hetical willing buyer and a hypothetical willing seller
woul d consummate a sal e of those assets. The auction was a
single auction that included many preci ous genstones and many
valuable itens of jewelry. The nere fact that each of the six
assets offered for sale at the auction did not sell there for
even its |l ower estimted val ue does not mean under the facts
herein that its fair market value is necessarily less than its

|l ower estimated value. Cf. CTUWHollingsworth v. Conni Sssioner,

1 As to the total auction price of $764,600 paid for the
13 | oose genstones, $379, 600 was subject to a 15-percent
comi ssi on and $385, 000 was subject to a 10-percent conmi ssion
(($379,600 x .15) + ($385,000 x .10) = $95, 440).
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86 T.C. 91, 101 (1986) (unaccepted offer to purchase land is not
concl usi ve evidence of the value of the land). W also do not
know, for exanple, whether the bidders at the auction consisted
of actual consunmers who were willing to buy an itemat its fair
mar ket val ue or, as Carnona persuasively opined in the setting of
jewel ry auctions, primarily dealers who bid substantially |ess
than fair market value in order to resell their purchases at a
fair market value price which, to them would be inclusive of a
busi nessman’s profit. In fact, we know little about the
conposition or nunber of bidders at the auction, |et alone the
tone of the actual bidding that took place. On the record before
us, we sinply cannot conclude as to any of the six itens in
question that the auction market is the “market * * * in which
such itemis nost comonly sold to the public”. Sec.
20. 2031-1(b), Estate Tax Regs.

We are m ndful that this Court has on occasion determ ned
that an item s auction price was its fair market value. E. g.,

Estate of Scull v. Comm ssioner, T.C Mno. 1994-211; Lightman v.

Conmi ssioner, T.C. Menp. 1985-315. In contrast with the case at

hand, the auction markets in those cases were shown to be the
appropriate retail markets for the assets under consideration,
and the sales at auction were shown to be to the ultimate
consuner. \Were as here such is not the case, the Court has

rejected equating the auction price of an itemwth its fair
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mar ket vale. E.g., McQiire v. Conmm ssioner, 44 T.C. 801 (1965)

(prices paid at auction for art, furnishings, and other personal
property did not reflect fair market value in that the bidders at
auctions were generally whol esal ers or deal ers who were buying

for resale); cf. Stollwerck Chocolate Co. v. Conm ssioner,

4 B.T.A 467, 471 (1926) (auction price determned to be fair
mar ket val ue where evidence established that “There were sone
twenty buyers present [at the auction], seven or eight of whom
made bids for the property.”). W also note as to the facts at
hand that the auction by Christie's involved assets seized by
respondent to satisfy a perceived Federal tax obligation, which,
in turn, suggests that the auction at hand had an el enent of a
forced sale. A forced sale is inconsistent wwth the wlling
seller requirenent of fair market value and is not probative of
fair market value. See, e.g., sec. 20.2031-1(b), Estate Tax
Regs.

We al so are m ndful of Rev. Proc. 65-19, 1965-2 C B. 1002.
As relevant herein, that revenue procedure applies to “certain
itenms of tangible personal property which, while generally
avai l able to a nenber of the general public at retai
establishments, frequently are obtained by nenbers of the general
public at a public auction”. Under this revenue procedure, the
Comm ssi oner presunes for purposes of section 20.2031-1(b),

Estate Tax Regs., that the auction price of an item of tangible
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personal property is its retail sales price. By extension of
this presunption, the fair market value of an item of tangible
personal property not sold at auction could be presuned to be no
greater than its high bid at auction.

We do not believe that the presunption of Rev. Proc. 65-19,
supra, applies to set conclusively the fair market val ue of the
Six assets in question. Five of those assets are itens of
jewelry. W find pursuant to Carnpona’ s testinony that the public
does not frequently purchase jewelry at auction. As to the sixth
item a |oose 18.2-ct. sapphire, we are unable to find in the
record that | oose sapphires are typically sold to the public at
auction. However, even if the presunption were to apply to one
or nore of these six assets, we conclude fromthe record that the
hi gh bids for those six assets are not reflective of their retai
sales price. W bear in mnd especially our findings herein as
to the much higher prices which the decedent paid to Mam ye and
LI oyds for the conparable and other itens shown on the receipts.

We recogni ze that respondent stipulated that the applicable
val ues of 19 of the 25 seized assets were the sane as their
auction prices and that those prices were in nost instances |ower
than Carnona’ s apprai sed values. 1In valuing the assets in
di spute, we do not find in the record that respondent has
presunmed under Rev. Proc. 65-19, 1965-2 C B. 1002, that the fair

mar ket val ues of the 19 assets equal ed their auction prices. 1In
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fact, given that the auction prices stipulated by respondent did
not reflect the comm ssions paid by the buyers, we conclude to

the contrary. See Estate of Scull v. Conm ssioner, T.C Meno.

1994- 211 (when the appropriate retail market for an itemis the
auction, the fair market value of an auctioned itemequals its

auction price plus buyer’s comm ssion). See generally 2003 Fed.

Tax Coordinator 2d (RIA), vol. 21, par. P-6009, at 42,252. More
inportantly, the fact that these assets sold at auction,
presumably to deal ers, suggests in this case that respondent’s
pursuance and the Court’s redetermnation of a fair narket val ue
for any of the 19 assets greater than its auction price wuld
have made little or any difference in the deficiency in that the
estate woul d have been entitled to deduct the additional value as
an adm ni stration expense. See sec. 20.2053-3(d)(2), Estate Tax

Regs.; see also Estate of Joslyn v. Conm ssioner, 566 F.2d 677

(9th CGr. 1977), revg. 63 T.C. 478 (1975).

B. Assets Disputed as to Fair Market Value and Inclusion in
The Taxable Estate

1. Overview
The decedent was a longtinme, avid collector of various
val uabl e itens which included specially mnted, limted edition
gol d coins, precious genstones, expensive jewelry, exquisite rugs

and furniture, and guns.'? He was a wealthy nman who enjoyed the

12 The decedent’s guns (approximately 10) were not as
(continued. . .)
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finer and nore expensive things in life, and he had the financial
means to fulfill his desire of collecting only the best pieces of
the itenms which he collected. He was an astute and shrewd
busi nessman who was very know edgeabl e about and proud of his
col l ections, and he received much enjoynent flaunting his
possessi ons before others when he entertained at hone or was a
guest at soneone el se’s hone.

In early 1988, the decedent divorced Sylvia Tronpeter, his
w fe of 37 years. They had separated on August 8, 1984, and the
decedent’s relationship with the coexecutors suffered as a result
of his separation and ensuing divorce. The decedent foll ow ng
hi s di vorce began devoting nost of his tinme to his collections
and, nore specifically, to the fulfillnment of his intent to own
the world’ s finest pieces in the categories of itens which he
coll ected. The decedent at that tinme had various female friends,
one or nore of whomlived with himon different occasions. 1In
addition to his notive of investnent, the decedent collected many
of the referenced assets to inpress these wonen.

In early 1991, the decedent |earned that he had term nal
cancer, and he relayed this information to the coexecutors. At

that tinme, Gonzal ez, the decedent’s ol dest daughter, ® began

2, .. continued)
val uabl e as the ot her assets which he coll ect ed.

13 When the decedent died, Gonzal ez and Pol achek were 38 and
(continued. . .)
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di scussing wth the decedent the specifics of the assets which he
owned. Gonzalez, and to a | esser extent Pol achek, becane

know edgeabl e of the specifics of the decedent’s vast wealth, and
Gonzal ez in conjunction wth Pol achek deliberately undertook to
maxi m ze their receipt of that wealth by, anong ot her things,
underval uing his assets and excluding assets fromthe taxable

est ate.

Recei pts and cancel ed checks show that the decedent bought
from Mam ye and Lloyds (primarily at its Fifth Avenue store in
New Yor k) various assets which included di anonds, rubies,
sapphires, and eneralds, either |oose or as pieces of jewelry,
and ivory, jade, rugs, furniture, and Chinese artifacts. W set
forth these receipts and checks in four categories.

a. Recei pts From LI oyds to the Decedent

Ll oyds gave to the decedent nine receipts reflecting
$1, 421,000 of merchandise that it sold to himduring 1988 and
1989. Three of the nine receipts relate to purchases of $650, 000
made on January 16, 1988. One of the nine receipts relates to
pur chases of $235,000 nade on May 4, 1988. One of the nine
receipts relates to purchases of $235,000 nade on May 5, 1988.

Three of the nine receipts relate to purchases of $276, 000 nade

3(...continued)
33 years old, respectively.
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on Decenber 5, 1988. One of the nine receipts relates to
pur chases of $25,000 made on May 4, 1989.

The witing on the receipts is not always easily readable.
We set forth below our reading of that witing. W have been
unabl e to deci pher one word (apparently the surnane of a
collector) that appears in the receipts in four different places.
We show that word as “illegible”. The nine receipts read as
fol |l ows:

Recei pt No. 562, dated January 16, 1988

1 ADHOXO = Mast er pi ece Genui ne D anond
40 ct 2 pt. W. Emerald Cut

2 720118 Heart Shape Baguette Dianond 5 ct W.
ZHEXO 60X0X Round Cut, Dianond 5 ct 22 pt W.

3 72014 PHOXO = Genui ne Pear Shape D anond
8 ct 69 pt W. Baguette 4 ct 75 pt W. Neckl ace

4 72008 HBHOX Enerald 6 ct. 48 pt. W.
Baguette 32 ct. 50 pt W.

5 G Acertificate, Emerald Cut 3 ct. 35 pt W. darity 1F,
Color F, report # 5186298 PQAOX = AU

6 G Acertificate, Round 3 ct. 4 pt W. Carity VWS2
Color | # 5186303 = ALOXO

7 Bracelet, Dianond 9 ct. 5 pt W. BKO03
12400- SOXO 18 &t. U. Gold

8 D amond, Heart 4 ct. 03 pt W. Fine Quality =
RHROX

9 Di anond, Enmerald Cut # 5181374
2 ct 08 pt W. GVSI = RASOX =

10 Di anmond Reund Enerald Cut 2 ct 28 pt W.
RPOXO F VSI
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Recei pt No. 563, dated January 16, 1988

11 Di anond # 5175260 2 ct 01 pt. W. Round #
1F- 1= RAOXO Magni fi cent Di anond Round

12 Di amond, Round 1 ct. 90 pt. W.
E VS2 = ROROX

i ncluding Furniture
Bul k for all 650, 000. 00

Ck 1 @250,000.00 1-16-88

Ck 2 200, 000. 00 2-28-88
Ck 3 200, 000. 00 3-15-88

Recei pt No. 564, dated January 16, 1988

9 pc Mot her of Pearl Dining Room set

Set W8 chairs
2 Curio Cabin Mther of pearl inlay
Wth Lite, Lock, Shelfs [sic]
HOX Bl ack, Artwork Laqueor [sic] Desk
AOX “ M ng Chair
AHO Carved pedestal = For table
RNO 48 inch Bevel ed gl ass 48 inch
6 Chairs, Corner Work Mdther of Pearl
RNH ea for table set
LOX= 1 Sof a tabl e for Back of couch
RXO 1 Chair Laqueor [sic] Black
Conpl ete for all 650, 000. 00
Bul k

Recei pt No. 596, dated May 4, 1988

I vory erotic giga RPHOX
“ W se Mens RPHOX
“ Erotic RXOXO
“ ” RSHOX
“ 40 tall 3 figure ROXOX
Delivered 26 itens
for Bul k Lot speci al 235000
Di anond Neckl ace
Sapphire *
Ruby “
Ruby Ri ng
Sapphire “
Mast er pi ece Di anond 4 ct 39 pt

Fai nt Bl ue

Bul k Lot Speci al 235000. 00
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Recei pt No. 597, dated May 5, 1988

Ruby 18 ct. ARO0 7500- 0.60
Sapphire “ " 6000 “
Di anond “ Neckl ace *

Dia 26 ct. 73 pt. “ 74000- PO77
Sapphi re pendant # 6886 w D anonds Rd.
KHM 55= 18 ct., 15000-

Ruby Pendant Di anmond 072 pt. Ruby
18 ct. gold 18400- # 6885 Bagget KHM 58

I vory Maiden
Bul k for 235000. 00
ck 812 Pai d by Checks 100000- 5-5-88 100000-
813 “ 6- 10- 88 67000-
814 “ 7-12-88 67500-
for amin full 235000. 00

recei ved 3 cks #812- 813 814

Recei pt No. 565, dated Decenber 5, 1988

1 AHO Tur quoi se Neckl ace, 11nmm 30 inch
Val | of I'VORY Art piece NSO
i n exchange of Netsukie [sic?]
2 YPOXO= Ivory Crab in Cage

3 PSOOX= Magni ficent pair, CGenuine Jade

Tenpess Urns, Black Jade Fish Waves 32 1/2 x 12 3/4 3 in.

4 the Royal Kingdomin Tenple Uns
APOXO = w21 inch x 16 x 42 top 31 x 14

5 Jade Screen Picture Hand Carved = 17 1/2 x 25 1/2
Wth Wod Frane 23 x 38 pair

6 Ivory Boat, PLHO = 22 x 16=x 15 1/2
Hand Carved
7 Ivory Wll 11 x 7 1/2 x 3 <NSC>

8 Genui ne lvory, apples 5 3/4 x 3 pair

9 Silk Hand Made [illegible] Dragon Hand Made
4-5 x 7 feet, 93000L

10 Round Di anmond 1F 7ct. 75 pt. W.

11 Di amonds graduat ed Neckl ace total wt.
30 ct 02 pt W., Fine Quality

A netsuke (the plural of which is netsuke or
net sukes, not netsukie) is “a small and often

intricately carved toggle (as of wood, ivory, or netal)

used to fasten a small container to a ki nono sash”

Merriam Webster’'s Col l egiate Dictionary 780 (10th ed.
1999). W understand the decedent to have received the
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referenced turquoi se necklace and wall of ivory art

pi ece in exchange for netsukes and not as consideration
for any of the $276, 000 purchase price related to the
recei pts of Dec. 5, 1988.

Recei pt No. 566, dated Decenber 5, 1988

12 Ceyl on[!] Sapphire — genui ne Mast erpi ece
18 ct 02 pt W.

13 Pair Di anmond Stud Ear Ring

14 tree of Life, Pure Silk, Hand Made
3 x 5 feet = [illegible] Colection [sic] = 91500

15 Silk, prayer Rug “ 91800 3 x 5 By [illegible]
Hand Made pure Silk, Gold Mesheda

16 Rose Wod Curio Stand 9400L = 4-pi ece
2 tables 9200L

17 Net suki e [sic] cases 9360E

18 5 assorted Bei ge Hand Made, Pure Silk
3x5 2x4 6x9 3x5 2x4

19 | sfahan Hand Made Fine Quality Wol
5x 7 = feet

20 a true Masterpiece aprox 6 x 9 feet
Hand Made 922000 Hand Made
Pure Silk

21 Genui ne lvory Eagl e arrived broken

1"Ceyl on” was the former nanme of Sri Lanka.
Merriam Webster’s Collegiate Dictionary, supra at 1456,
1516.

Recei pt No. 567, dated Decenber 5, 1988

to 21 assorted itens
Bulk for all 276000-
Paid in full
Wth Furniture Delivered
with Eli Ezra [illegible]

and Conpl ete O der
Jade Urns 45000- to apraisel [sic] pre
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Unnunbered recei pt dated May 4, 1989

Nest ki es [sic] collection

25, 000. 00

These nine receipts do not reflect all of the nmerchandi se
whi ch the decedent purchased from LI oyds. LlIoyds was unable to
| ocate all of its receipts relating to purchases by the
decedent . ¥

b. Checks Fromthe Decedent to Ll oyds

From 1987 t hrough 1989, the decedent wote Lloyds the

follow ng 13 checks for his purchase of nerchandi se:

Check Nunber Check Date Check Anpunt
696 Cct ober 14, 1987 $2, 000
697 Cct ober 14, 1987 15, 000
711 Cct ober 28, 1987 80, 500
731 Decenber 4, 1987 276, 000
765 January 16, 1988 250, 000
774 February 18, 1988 200, 000
775 April 14, 1988 200, 000
812 May 5, 1988 100, 000
813 June 10, 1988 67, 000
814 July 12, 1988 67, 500
846 August 15, 1988 27,500
992 May 4, 1989 25, 000
4751 April 15, 1989 275, 000

1, 585, 500

Check nunbers 765, 774, 775, 812, 813, and 814, totaling $884, 500

in paynents, are referenced in the receipts just discussed. The

4 W note as to the nine referenced receipts that Ll oyds
first gave the decedent recei pt nunbers 562, 563, and 564, then,
approximately 4 nonths | ater, gave himrecei pt nunbers 596 and
597 and then, approximately 7 nonths after that, gave himreceipt
nunbers 565, 566, and 567.
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ot her checks, representing the bal ance of $701, 000, reference no
receipt in the record, nor are referenced in those receipts.

c. Receipts From Mam ye to the Decedent

Two recei pts which Mam ye gave to the decedent reflect the
decedent’ s purchase from Manm ye of $485, 000 of dianonds in 1989.
The first receipt reflects the decedent’s February 16, 1989,
purchase from Mam ye of a round 6.62-ct. dianmond with VS1
clarity, a round 6.65-ct. diamond with VS1 clarity, and a round
7.81-ct. dianond with VS1 clarity. The receipt states that the
decedent purchased these itens at the “bul k special” price of
$125,000. The receipt states that the decedent was required to
pay $50, 000 down and $75,000 in 30 days, and that the decedent
had “left as trade 7 ct. 74 pt. Round until sold, and to be set’
for sale and ownership to Ed’”

The second receipt reflects the decedent’s May 5, 1989,
purchase from Mam ye of a yellow 5.01-ct. dianond, an 8.53-ct.
di anond, and an 11.13-ct. dianond. This receipt states that the
decedent purchased these itens in a “Bulk Lot” for a “Special”
price of $175,000 and that the price for the dianonds, if
pur chased separately, would have been $75, 000, $85, 000, and
$200, 000, respectively.

In 1989, the decedent nade a $100, 000 pl edge to a charity.
I n connection therewith, the decedent donated the 7.81 and

8.53-ct. dianonds to the charity during 1990 and 1991. The ot her
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four referenced di anonds purchased from Mam ye were included in
the assets seized by respondent fromthe safe deposit box.

d. Checks Fromthe Decedent to Mamye

During 1988 and 1989, the decedent wote Mam ye the

foll ow ng checks for the purchase of nerchandi se:

Check Nunber Check Date Check Anpunt

764 Jan. 16, 1988 $6, 000
954 Feb. 16, 1989 50, 000
981 Apr. 6, 1989 75, 000
982 Apr. 9, 1989 45, 000
993 May 5, 1989 175, 000
1080 Sept. 7, 1989 7, 000
1183 Dec. 22, 1989 15, 000

373, 000

Check nunbers 764, 982, 1080, and 1183 do not relate to any
receipt in the record.

e. Rel ati onship of Receipts and Checks to
Di sput ed Assets

As to the assets whose existence the parties do not dispute,
sonme, but not all of these assets, are listed in these receipts.
As to the assets whose existence the parties do dispute, the
recei pts reveal that 22 itens which are not included in the 25
sei zed assets were purchased by the decedent from LI oyds but were

not reported on the estate’s Federal estate tax return.® W

15 Al t hough the two receipts from Mam ye do not |ist any
itemthe existence of which is disputed by the parties, these
receipts reflect only the sales from Mam ye to the decedent of
t he six | oose di anonds.
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retai ned ownership of these 22 assets at

These 22 assets are:

Emer al d-cut 2. 08-ct.
Emer al d-cut 2. 28-ct.

di anond
di anond

G A certificate round 3.04-ct. di anond

Mast er pi ece 4. 39-ct.

di amond with faint blue col or

Heart - shape- baguette five-ct. di anond

Round-cut 5. 22-ct.

Round 7. 75-ct. di anond
18-ct. ruby

18-ct. sapphi
Ceyl on genui ne nmasterpi ece 18.02-ct. sapphire

18- kt .

re

Di anond neckl ace

18- kt .
30. 02-ct.

Ruby

neckl ace

Sapphi re neckl ace
Tur quoi se necklace 11nm 30 inches |ong

Ruby

ring

Sapphire ring
Pair of dianond stud earrings
18 kt. gol d,
Sapphire pendant with round di anonds

ruby, and di

di anond

gold bracelet with 9.05 ct. dianond

gol d necklace with 26.73-ct. di anond
gr aduat ed- di anond neckl ace

anond pendant

The checks and receipts fromLloyds al so reveal that 18

itens were either not reported on the estate’s Federal estate tax

return or,

to the extent that they were so reported, were not

included in the taxable estate at their fair market val ues as of

t he applicable valuation date. W

find that the decedent

retai ned ownership of these 18 assets at his death. These 18

assets are:

NoghkwbE

Sof a
Sil k
Sil k
Sil k
Sil k
Sil k
Sil k

table with 48-inch bevel ed gl ass

handmade
handmade
handmade
handmade
handmade
handmade

dragon rug,

four-five x seven feet

tree of life rug, three x five feet

prayer rug,
bei ge rug,
bei ge rug,
bei ge rug,

three x five feet
two x four feet
two x four feet
three x five feet
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8. Silk handrmade beige rug, three x five feet

9. Silk handnmade beige rug, six x nine feet

10. Isfahan handnmade fine quality wool,

five x seven feet

11. Silk handrmade nasterpiece rug, sSix x nine feet

12. Three itens of jade

13. Various itens of ivory

14. Mother-of-pearl inlay dining roomset wwth a carved

pedestal and 14 chairs

15. Two curio cabinets with nother-of-pearl inlay

16. Black artwork | acquer desk and chair

17. Black Mng chair

18. Four-piece, tw table rosewbod curio stand

Testi nony and docunentary evidence al so establish the
exi stence of other unreported assets which were includable in the
taxabl e estate. Hesselgesser, who |ike the decedent was a
collector, testified credibly that he net wwth the decedent on a
few occasions to discuss and i nspect the decedent’s collections
of guns, gold coins, jewelry, ivory, and nusic. Hesselgesser’s
testi nony persuades us that the decedent had “several”
collections of ivory and that the decedent in the sumrer of 1991
owned several |arge dianonds (e.g., 30 and 40 carats), severa
tennis bracelets, and several |arge necklaces with eneral ds and
di anonds. Hesselgesser’s wife testified credibly that the
decedent near his death possessed several dianond neckl aces and
an extensive nusic collection. The decedent’s friend, Joanne
Standard (Standard), testified credibly that the decedent
possessed eight to 10 tennis bracelets, sone of which had one-ct.

di anonds all around the bracel et, “fabul ous” emeral d neckl aces,
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and all kinds of “lovely” jewelry.'® Testinony al so establishes
that the decedent owned various other itens of jewelry and

numer ous di anonds, eneralds, and opals. |In sum the testinony
and docunentary evidence establish that the decedent owned the
followi ng 18 assets which were not included in either the 25

sei zed assets or the known receipts and that were not reported on
the estate’s Federal estate tax return:

1. Music collection consisting primarily of reel-to-reel
t apes

Three Baker’s tables

“Thousand dol | ar” wat ch

Cash at hone

31 coins

Various pieces of jade

Various pieces of ivory

One eight-ct. enerald and two ot her eneralds

Two opal s

Tennis bracelet wth many one-ct. di anonds

Si x other dianond tennis bracelets

Ruby bracel et matching sei zed ruby neckl ace
and ring

Sapphire bracel et matching sei zed sapphire
neckl ace and ring

14. Pinkie ring with three to four-ct. dianond

15. Man’s three- to four-ct. dianond ring

16. Tie tack with three- to four-ct. dianond

17. Ruby pin matching seized ruby necklace and ring

18. Sapphire pin matchi ng sei zed sapphire neckl ace and

ring

el
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W find that the decedent retai ned ownership of these 18 assets

at his death.

6 The decedent generally collected sets of jewelry that
i ncl uded neckl aces, earrings, brooches/pins, and bracel ets.
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2. Specific Assets

a. Musi c col |l ecti on

When he died, the decedent owned a nusic collection
consisting of reel-to-reel tapes (and to a | esser extent records)
and three or four tape players. The decedent had been coll ecting
reel-to-reel tapes for approximately three decades, and his
life's goal was to own the best collection of reel-to-reel tapes
whi ch noney coul d buy. The decedent’s nusic collection was
uni que and of fine quality, consisting mainly of nusic fromthe
1920s and 1930s and including tapes of the fanous Italian tenor
Caruso and nunerous other tapes of nusic fromLatin Anmerica
t hrough nusic of the present day. The decedent kept his tapes at
home in several roonms. In one room in particular, the room
where he routinely listened to his tapes on a high quality,
hi ghly sensitive sound system the decedent covered one wall
conpletely with his tapes.

Henry Schiffer (Schiffer) was the decedent’s accountant and
a long-time friend. Once or twice a nonth, Schiffer would visit
t he decedent at his honme to handle his accounting requirenents or
sinply to converse with himin his nusic roomor in his gazebo.
For estate tax purposes, Schiffer prepared a one-page docunent
entitled “ED TROWETER ASSET LI ST (NOT | NCLUDI NG CONS) AS OF
FEBRUARY 21, 1992". This docunment |isted Schiffer’s

under st andi ng of sone (but not all) of the assets owned by the
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decedent as of that date and each asset’s estimated fair market
value. Schiffer generally obtained these estimtes by asking the
decedent his opinion as to each asset’s val ue. Beforehand,
Schiffer had advised the decedent that he should be conservative
in estimating value for this purpose because the higher the
value, the greater the estate tax. The docunent listed that the
decedent’ s nusic collection had an estimated fair market val ue of
$50, 000 as of February 21, 1992.

Gonzal ez took the decedent’s music collection to her honme in
Florida after he died, and the coexecutors did not report any
value for this collection on the Federal estate tax return. W
find on the basis of Schiffer’s docunent and testinony that the
fair market value of this collection was $50,000 as of the
applicable valuation date. W are mndful that the fair market
val ue of this collection could be significantly higher than
$50, 000 gi ven the vol um nous size of the collection, the
decedent’ s earnest desire to have the finest collection of
reel-to-reel tapes which noney could buy, the decedent’s
financial ability to fulfill that desire, and Schiffer’s advice
to the decedent to estimate the value of the |isted assets
conservativel y.

b. Baker’'s tabl es/sofa table

By her own adm ssion, Pol achek renoved three Baker’s tables

and a long sofa table fromthe decedent’s hone after he died.
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Wi | e Pol achek suggested that these tables were of mnimal dollar
value, we find it nore likely that these assets had a significant
dollar value in light of the decedent’s wealth, lifestyle, and
desire to own (and be seen as owning) only the best of
everything. 1In fact, the value of these four assets caused

Pol achek to expend her tinme, effort, and noney to transport them
fromthe decedent’s honme in Southern California to her hone in
Northern California.? G ven our added understandi ng of the

| ocation and val ue of the decedent’s hone,!® as well as the fact
that he was a fl anboyant individual who filled his hone
extensively with the finest, nost beautiful, and nost val uabl e

pi eces of art, artifacts, genstones, and jewelry (as well as a
notewort hy collection of nusic recordings), we sinply do not see
t he decedent sparing an expense when it came to furnishing his
home with tables and other furniture. Such is especially so
given that the decedent regularly entertained at his hone, that

he purchased at | east sone of his honme’s furniture fromthe Fifth

7 The estate has not established that Pol achek transported
any of these four assets to her hone for sentinental reasons. In
fact, the record | eads us to a contrary concl usion.

8 The decedent owned a four-bedroom 3,928 square-foot
one-story honme in Thousand Caks, California. It was sited on
approxi mately one acre of |land and, when built in 1975, had two
two-car garages and a double car port. (The decedent when he
di ed owned a 1992 Lexus four-door sedan and a 1991 Jeep Cherokee
f our-wheel drive, the blue book val ues of which were $28, 500 and
$19, 050 as of the date of his death.) The decedent for purposes
of Schiffer’s statenment had val ued his hone at just over $1
mllion.
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Avenue | ocation of LlIoyds, and that he obviously paid a
significant anmount of noney to ship that furniture cross-country
to his home in California.

W find as of the applicable valuation date that the fair
mar ket val ues of the sofa table and each of the three Baker’s
tables were $4, 416 and $2, 208, respectively.! Lloyds gave to
t he decedent three sequentially nunbered receipts for his
pur chases of January 16, 1988, totaling $650,000. Receipt nunber
564, the last of these three receipts, listed nine pieces of
furniture purchased by the decedent. Neither party has suggested
that this sale was not a valid, arms-length sale, and we
consider it as such.? The parties stipulated that item nunbers
1, 3, 4, 5, and 8 on receipt nunber 562 and the only two itens on
recei pt nunber 563 had as of the applicable valuation date a
total fair market value of $320,600.2' As discussed infra pp.
56-58, 62-63, we find that the fair market values of the

remaining itenms on recei pt nunber 562 total ed $245,506 as of the

19 We understand the sofa table to be nmuch |l arger than each
of the Baker’s tables, which we understand are the sane size.
Al t hough Pol achek suggested that the sofa table had a broken | eg
that nade it worthless, we find this suggestion incredible.

20 The decedent al so nust have considered this sale to have
been on good terns as he proceeded afterwards to frequent LI oyds
continually and to spend | arge suns of nobney there.

21 Those itens correspond respectively to item nunbers 19,
5 6, 9, 10, 8, and 7 on our list of assets stipulated as to
exi stence and fair market val ue.
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appl i cabl e valuation date.? Wen we take into account credible
testinony in the record to the effect that the value of jewelry
and genstones has remained virtually the sane throughout the
rel evant tinme period, we conclude that the bal ance of the
$650, 000 sales price, i.e, $83,894 ($650,000 - ($320,600 +
$245,506)), nmust be attributable to the nine itens of furniture
on recei pt nunber 564.

The nine itens of furniture basically consist of: (1) A
not her - of -pear!l inlay dining roomset with a carved pedestal and
14 chairs, (2) two curio cabinets with nother-of-pearl inlay,

(3) a black artwork | acquer desk and matching chair, (4) a sofa
table with 48-inch bevel ed glass, and (5) a black Mng chair. On
the basis of our perception of the value of the itens in these
five categories, we assign the followi ng weights to these
categories to apportion the $83, 894 anongst them 8, 4, 4, 2,
and 1, respectively.? In that the sumof these weights totals

19 (8+4 +4+ 2+ 1=19), we apportion 8/19, 4/19, 4/19, 2/19,
and 1/19 of the $83,894 to the respective categori es. Qur

apportionment of the $83,894 to the five categories is $35, 324,

22 W find that the fair market val ues of the two di anonds
in item nunber 2 were $75, 000 and $78, 150 and that the fair
mar ket values of the itens in itemnunbers 6, 7, 9, and 10 were
$47, 436, $12,400, $15,510, and $17, 010, respectively.

2 I n other words, we decide that the itemin category 1 was
worth twice as nmuch as each of the itens in category 2 and 3,
four times as nuch as the itemin category 4, and eight tinmes as
much as the itemin category 5.
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$17,662, $17,662, $8,831, and $4, 415, respectively. W decide
that, as of the applicable valuation date, a date that is
approximately 5 years after this furniture was purchased, the
fair market val ue of each of these categories is 50 percent of
t he ampbunt which we apportion to it, or, in other words, $17, 662,
$8, 831, $8,831, $4,416, and $2,208, respectively.? W decide
that the sofa table taken by Pol achek is the sofa table in
category 4. W decide that the applicable fair market val ue of
each of the Baker’s tables is 1/2 of the fair market value of the
sofa table, i.e., $2,208 (%$4,416/2), and that the fair market
val ues of the three Baker’'s tables on the applicable valuation
date total ed $6,624 ($2,208 x 3).

We are mndful that the estate’s Federal estate tax return
contains an “appraisal” opining that the decedent’s hone was
filled mainly with m nimal value assets. That docunent was
prepared by Butterfield & Butterfield (Butterfield) on or about

May 13, 1993, and purports to list the fair market val ues as of

24 W& believe that a 50-percent reduction of the apportioned
anounts adequately conpensates for the fact that the decedent
purchased this furniture approxi mtely 5 years before the
applicable valuation date and that furniture in general tends to
decrease in value over tine. Judging by the prices which the
decedent paid for this furniture, we conclude that it was
furniture of the highest quality. W also note that the decedent
purchased this furniture in “Bul k” at a “special” price that
apparently was less than the total retail price of that furniture
if each piece of it had been purchased separately. The decedent
al so was an elderly man who tended to live either alone or with
one ot her person, a factor which we believe woul d conserve the
condition of the furniture.
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March 18, 1992, and Septenber 18, 1992,2° of 161 single or groups
of assets which were viewed by Butterfield within the decedent’s
home. The docunment states that only three single assets were
worth nore than $1,000,2% that 87 of the 161 assets were worth
| ess than $100, and that 143 of the 161 assets were worth | ess
t han $500. The docunent lists, for exanple, that the fair market
val ue of a “CH NESE MOTHER- OF- PEARL | NLAY ROSEWOOD DI NI NG SET”
was $800, that the fair market value of a “PAIR OF CH NESE
MOTHER- OF- PEARL | NLAY ROSEWOOD DI SPLAY CABI NETS' was $1, 500, that
the fair market val ue of “SIX CH NESE MOTHER- OF- PEARL | NLAY
ROSEWOOD CORNER CHAI RS’ was $300, that the fair market value of a
“CH NESE BLACK LACQUER G LT DECORATED ARMCHAI R* was $50, and that
the fair market value of a “PAIR OF CH NESE CARVED ROSEWOOD
RECTANGULAR STANDS” was $800. The docunent also lists that the

fair market values of 10 rugs were as follows:?

2 |n all cases, the ambunt shown as fair nmarket value is
t he sane on both dates.

26 Specifically, Butterfield appraised a “PAIR OF MASSI VE
CHI NESE | VORY VENEER COVERED URNS’ at $4, 000, a “PAIR OF LARGE
CHI NESE CARVED JADE PLAQUES’ at $2,500, and a “LARGE CH NESE
CARVED | VORY TUSK ON WOOD STAND' at $1, 400.

2 Butterfield later in 1993 sold each of these rugs at
auction. The anounts paid by the buyers for these rugs
(i ncludi ng applicable comm ssion) is shown in the colum to the
right. W list the amounts in that columm for conpl eteness and
do not rely on these anobunts to value any of the disputed assets
herei n.



- 44-

Apprai sed Auction

Description Val ue Price
Oriental rug (Rans) $200 312.50
Chi nese silk rug (Banzai Trees), 34 x 56 inches 300 200. 00
Chi nese silk rug (Dragons), 49 x 86 inches 300 312.50
Chi nese silk yellow rug, 56 x 28 inches 300 37.50
Chi nese silk yellow rug, 68 x 98 inches 150 150. 00
Chi nese silk yellow rug, 49 x 74 inches 300 137.50
Chi nese silk yellow rug, 56 x 28 inches 150 37.50
I ndian rug, 55 x 86 inches 400 250. 00
Chinese silk red and yellow rug, 62 x 36 inches 300 125. 00

Chi nese silk rug (Tabriz design), 72 x 106 inches 600 3725.50

W give little regard to this “appraisal”. W do not
believe that an astute, strong-m nded, self-made nultimllionaire
i ke the decedent, who indisputably collected only the finest and
nost val uabl e gol d coins, genstones, and itens of jewelry, and
who received enornmous pleasure fromflaunting his possessions
before others, would purchase assets with such m nimal val ues as
listed by Butterfield.?® Nor does the appraisal state the
rational e underlying its low values; it nerely recites a brief
general description of the asset with its proffered value. W
al so know little about the appraiser (e.g., her credentials) or
the terns or conditions underlying the appraisal. W do know,
however, that the appraiser generally wal ked through the

decedent’ s hone, eyed nost of the itens in the hone, and

2 W also find that many of Butterfield s listed values are
consi derably | ow when conpared to the actual price for simlar
assets per the receipts. Although we understand that sonme of the
itens appraised by Butterfield ultimately sold at prices near the
appr ai sed val ues, we do not know who bought the itens at those
prices (e.g., dealer or consuner). Nor do we know whet her
Butterfield had been instructed by the coexecutors to sell those
items for at |east a set m ni num val ue.
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apprai sed themon the spot. W also know that Gonzalez testified
that she took three of the decedent’s rugs to her hone in
Florida, that she |ater had those rugs appraised in Florida by
what she described as a “legiti mate conpany”, and that the
conpany apprai sed the rugs at $4,000. Gonzalez effectively
conceded at trial that Butterfield did not recognize the val ue of
t hose rugs and did not neaningfully appraise them 2°

c. Thousand doll ar watch

Schiffer testified that the decedent wore a “thousand
dollar” watch. The coexecutors did not report any watch on the
estate’s Federal estate tax return. On the basis of Schiffer’s
testinmony, we find that the fair market value of the decedent’s
“t housand dol l ar” watch was $1, 000 as of the applicable val uation
dat e.

d. Cash at home

The coexecutors reported on the estate’s Federal estate tax
return that all of his noney (exclusive of coin collections) as
of the applicable valuation date was held in financi al

institutions.® The coexecutors did not report any cash that the

2 For simlar reasons, we also give little weight to the
fact that Christie’s wote a letter to Gonzalez stating that it
was unable to prepare an insurance appraisal of sone of the
Chi nese artifacts in the decedent’s hone because “Mst of these

itenms are of nodern or late production. * * * | would suggest
that you either call in a |ocal appraiser or insure at the cost
prices.”

30 The coexecutors reported that the decedent had at
financial institutions two noney market accounts and two checki ng
(continued. . .)
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decedent had at home. The decedent kept cash at home in a burlap
bag secured in a large safe in his den, and he routinely went to
t he safe when he needed noney to spend. The decedent was very
private about the contents of this safe, and he generally did not
tell his closest friends about its existence, nor allow themto
enter the den.

A few days before the decedent died, he gave the conbination
to his home safe to Pol achek and taught her how to open the safe
by herself. Polachek testified that the safe had cash in it at
this time but that it had no cash in it when she and Gonzal ez
opened the safe together follow ng the decedent’s death.

Gonzal ez was regularly in the decedent’s hone follow ng his
death, including the period of tinme before she and Pol achek
opened the safe together. Gonzalez testified to the effect that
she did not know how to open the safe al one, but needed

Pol achek’ s assistance to do so. W find that testinony

incredi ble. Gonzal ez was deeply involved with the decedent and
his wealth for approximately 1 year before his death, and we
believe it incredible that the decedent woul d have taught

Pol achek to open the safe but not Gonzalez. This is especially

30(...continued)
accounts. They reported that the bal ance in the noney narket
accounts was approximately $412,000 and that the bal ance in one
of the checking accounts was $822. They reported that the other
checki ng account had a $109, 760 deficit.
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so given the fact that the decedent infornmed Gonzalez as to the
specifics of his extensive hol dings.

W find that the decedent when he died had cash of $50, 000
at honme. The decedent when he died had amassed at his hone
val uabl e assets worth hundreds of thousands of dollars, and we
bel i eve under the facts and circunstances of this case that it is
reasonabl e to conclude that the decedent also kept at hone a
significant anmount of cash. This is especially so given that the
decedent tended to keep his assets secreted at hone rather than
in banks (e.g., he kept many of his coins hidden in his garage)
and that he had a history of giving | arge suns of cash (not
checks) to at |east CGonzal ez, Pol achek, and Wng. He gave
$16, 000 in cash to Wng in or about 1987. He gave $50, 000 in
cash to Gonzal ez and Pol achek in 1991. He gave to Wng in or
about 1991 cash of $77,000 and additional noney to pay off
approxi mately $250, 000 of her debts. W also note that sone of
the receipts in evidence do not relate to the decedent’s checks
in evidence, which indicates to us that the decedent on various
occasions paid |large suns of cash for his purchases of the itens
whi ch he col | ect ed.

e. Coins

Respondent did not recover all of the coins omtted fromthe

t axabl e estate. Gonzal es understood that the decedent had

approxi mately 500 coins in the possession of Superior
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Stanp & Coin (Superior) before the auction of February 25, 1992.
G ven the fact that Gonzalez was well inforned as to the extent
of the decedent’s hol dings, we conclude that the decedent near
the tinme of his death owned 500 coins. O these coins, 201
(209-8) were sold in the auction and 227 (191 + 36) were reported
on the estate’s Federal estate tax return.® This |eaves 72
coins (500 - (201 + 227)), 41 of which were seized and 31 of
whi ch have not been recovered by respondent. In light of the
tough and thorough litigation with Superior, we believe that
t hose of the 500 coins in Superior’s possession which were not
sold were returned to the decedent.

W find a fair market value of $425,847 for the 31 coins
whi ch were not recovered by respondent. The 201 coins, which
consisted primarily of $1, $2-1/2, and $3 gold coins and certain
pattern gold coins, sold at the first auction for the total
amount of $3, 850,622 (an average of $19,157 per coin). The 191
coi ns, which consisted of $5, $10, and $20 gold pi eces and the
Amazoni an set, were valued by the Court at $7,635,000 (an average

of $39,974 per coin) as of the applicable valuation date. The 36

31 The decedent consigned to Superior 209 gold proof coins
for auction on Feb. 25, 1992. O those coins, 201 were sold and
ei ght were not. The coins reported on the return were those
coins held by Superior when the decedent died. The 191 coins
were at that tinme consigned to Superior for auction on Cct. 13,
1992. As to the 36 coins, eight of themwere the unsold coins
above, and the other 28 were from other consignnents nmade to
Superior before 1991 and for which Superior was awaiting a
witten request fromthe decedent for their return
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coins, which were simlar to the 191 coins, were val ued by the
Court at $494,523 (an average of $13,737 per coin) as of the
applicable valuation date. W find the applicable fair market
val ue of the 31 coins using the $13,737 average val ue (31 Xx
$13, 737 = $425, 847) . %

f. Rugs

By her own adm ssion, Gonzal ez renoved three rugs fromthe
decedent’s honme. Wiile the estate asserts that these rugs had
little dollar value, we believe that these rugs were worth a | ot
of noney in light of the decedent’s wealth, lifestyle, and desire
to owmn (and be seen as owning) only the best of everything. 1In
fact, the value of these assets caused Gonzal ez to expend the
time, effort, and expense to transport them cross-country from
t he decedent’s hone in Southern California to her hone in
Fl ori da. 33

The decedent purchased 10 handmade rugs from LI oyds on
Decenber 5, 1988. The receipts for that day indicate that the
decedent paid $276,000 to Lloyds for all of the itens |isted

therein and that the listed jade urns had been apprai sed at

32 \W\ recogni ze that the parties stipulated that the val ue
of the 41 seized gold coins total ed $104,500 (an average of
$2,549 per coin). W do not believe that the stipulated value is
a proper neasure of the value of the 31 coins.

3% The estate has not established that Gonzal ez transported
any of these rugs to her hone for sentinental reasons. In fact,
the record leads us to a contrary concl usi on.
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$45,000. The parties stipulated that the coexecutors did not
report the Isfahan rug on the estate’s Federal estate tax return.
At trial, the Court granted the estate’ s request to vacate that
stipulation. The estate had pointed to the fact that the

Ll oyds’s receipts in evidence |isted 10 rugs and that the
coexecutors included in the taxable estate the 10 rugs shown on
Butterfield s appraisal. The estate alleged that the |Isfahan rug
was reported by the coexecutors as the “Indian rug, 55 x 86
inches” with a value of $400. The Court infornmed the parties
that the issue of whether the coexecutors included the applicable
fair market value of the Isfahan rug in the taxable estate woul d
be decided on the basis of the record.

On the basis of the record, we conclude that the Isfahan rug
was not the referenced Indian rug. |Isfahan (or Esfahan as it is
nmore commonly spelled) is a city inlran. It is not a city in
India. W also conclude that the 10 rugs reported on the
estate’s Federal estate tax return did not represent the total
fair market val ue of the 10 rugs purchased from LI oyds on
Decenber 5, 1988. As explained below, we find that the
coexecutors failed to include within the taxable estate $59, 530
for rugs owned by the decedent when he died.

The Decenber 5, 1988, receipts show that the decedent paid a
bul k price of $276,000 for 24 itens (the 20 itens shown in item

nunbers 2 through 21 inclusive of five rugs shown in item nunber
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18).3% O those 24 itens, 10 are rugs, five are pieces of ivory,
three are pieces of jade, one is a 30.02-ct. graduated-di anond
neckl ace, one is a pair of dianond earrings, one is a 7.75 ct.
di anond, one is a genui ne nmasterpiece 18.02 ct. sapphire, one is
net sukes, and one is two rosewdod tables. W apportion the
$276, 000 sales price anong these itens in the foll owi ng manner.

First, we apportion $45,000 to the three itens of jade to
reflect their appraised value. Second, we apportion $18,750 to
the five pieces of ivory to reflect what we decide was a
reasonabl e $3, 750 per piece value for ivory. W ascertain that
per piece value taking into account the fact that Butterfield
apprai sed two of the decedent’s ivory urns at a per piece value
of $2,000 and that Carnona testified in the setting of jewelry
sales that the fair market value of an item purchased at auction
generally equals the auction price plus a 25 to 50 percent
deal er-to-retailer markup and a 50 to 100+ percent retailer-to-
public markup. On the basis of the record before us, we consider
the sale of jewelry as sufficiently simlar to the sale of ivory
for purposes of valuing the latter, and we conservatively apply
the | ower range of the estimated markups. |In other words, we

find for purposes of our analysis that the retailer’s price for

3% 1tem 1l in receipt nunmber 565 is the “Turquoi se Neckl ace”
and “Vall of IVORY Art piece”. \Wereas receipt 565 states that
this necklace and wall of ivory were given to the decedent in
exchange for netsukes, we do not attribute any of the $276,000 to
those two itens.
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ivory was $2,500 per item ($2,000 + ($2,000 x .25)), and that the
retail sales price for ivory was $3, 750 per item ($2,500 +
($2,500 x .50)).

Third, we apportion $25,000 to the item of netsukes to
reflect the fact that the decedent had on May 4, 1989, paid that
amount for other netsukes. Fourth, we apportion $4,416 to the
two rosewood tables to reflect our finding supra p. 42 that the
Baker’s tables were each worth $2,208 and our decision that the
Baker’s tables are a good neasure of the value of the rosewood
tables. Fifth, we apportion $66,404 to the di anond neckl ace,
$9,000 to the dianond earrings, $35,800 to the 7.75-ct. di anond,
and $9,100 to the 18.02-ct. sapphire to reflect our findings
infra pp. 58, 62, 69-70, 73, of those fair market values. Sixth,
we apportion the remaining $62,530 of the $276, 000 sales price to
the 10 rugs.®* W allow the estate credit for $3,000 of rugs

reported on its estate tax return and conclude that $59, 530 of

35 To summari ze:

Three pi eces of jade $45, 000

Fi ve pieces of ivory 18, 750
Net sukes 25, 000
Rosewood t abl es 4,416
Di anond neckl ace 66, 404
Di anond earri ngs 9, 000
Loose di anond 35, 800
Loose sapphire 9, 100
10 rugs 62, 530

276, 000
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val ue was unreported by the coexecutors primarily for the |sfahan

rug, but for other rugs as well.

g. Jade collection

The Schiffer docunent lists the value of the decedent’s jade
col l ection at $250,000 as of February 21, 1992. Schiffer
obtained this value fromthe decedent. The decedent purchased
$45, 000 of jade from Ll oyds on Decenber 5, 1988. The decedent
purchased other itens of jade at other tines.

The coexecutors reported on the estate’s Federal estate tax
return that the only jade included in the taxable estate was two
jade plagues with a fair market value of $2,500. The reported
val ue equal ed the anobunt on the Butterfield appraisal shown for
those itenms. Taking into account the decedent’s own val uation of
his jade collection and allow ng the estate credit for the
reported value of the plaques, we find the fair market val ue of
t he remai nder of the jade collection at $247,500 as of the
appl i cabl e val uation date ($250,000 - $2,500).

h. | vory coll ection

On May 4 and Decenber 5, 1988, the decedent purchased from
LI oyds nunerous itens of ivory. The decedent purchased ot her
itens of ivory at other tinmes. On Decenber 7, 1992, the estate’s
accountants prepared a prelimnary sunmmary of the estate which

listed the value of the decedent’s ivory collection at $1.5
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mllion as of March 18, 1992. CGonzal ez believed that the ivory
coll ection was worth an anount consistent with that val uation.

We decide that the decedent had a significant ivory
collection when he died. W find consistent with the prelimnary
statenment and Gonzal ez’ s understandi ng of the decedent’s ivory
hol di ngs that the fair market value of the decedent’s ivory
collection was $1.5 mllion as of the applicable valuation
dat e. 36

i Loose Genstones

i. Dianonds

The Schiffer docunent |ists the value of the decedent’s
di amond col | ection at $500, 000 as of February 21, 1992. Schiffer
obtained this value fromthe decedent. The decedent estimated
this val ue conservatively and not as an accurate gauge of the
fair market value of his dianonds. Respondent seized 13 | oose
di anonds fromthe safe deposit box, and those di anonds were
apprai sed by Carnona at a fair market value of $1.1 mllion and
sold at auction for a total price (exclusive of buyer’s

conmi ssi ons) of $764,600. The seized dianonds, their val ues as

3 As stated supra note 29, we give little weight to a
letter witten by Christie’'s stating that “nost” of the
decedent’ s Chinese artifacts were of nodern or |ate production.
In addition to the fact that we do not know whether Christie’s
exam ned all of the decedent’s ivory collection, or actually
considered ivory to be a Chinese artifact, we note that
Christie’'s acknow edged in its letter by its use of the word
“nost” that sone of the Chinese artifacts which it exam ned were
not of nodern or |ate production.
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apprai sed by Carnona, and their auction prices (exclusive of

buyer’s conm ssion) are as foll ows:

Car at Carnpna’ s Auction Price

Wi ght Appr ai sed Val ue of Christie's
1.9 $11, 800 $9, 600
2.01 15, 000 7,500
3.35 52, 300 25, 000
4. 03 19, 600 7,500
4,32 97, 000 105, 000
5.01 48, 000 35, 000
6. 62 21, 500 20, 000
6. 65 22,000 24, 000
7.57 48, 000 30, 000
7.74 35, 800 27,000
11. 13 59, 000 44,000
18. 28 210, 000 210, 000
40. 02 460, 000 220, 000
1, 100, 000 764, 600

The decedent al so purchased from LI oyds in 1988 seven | oose
di anonds which were not reported on the Federal estate tax return
and which were not included in the 25 seized assets. Five of
t hese di anonds were purchased on January 16, 1988, one was
purchased on May 4, 1988, and one was purchased on Decenber 5,
1988. The five dianonds purchased on January 16, 1988, are an
eneral d-cut 2.08-ct. dianond, an eneral d-cut 2.28-ct. dianond
wth VS1 clarity, a QA certificate round 3.04-ct. dianmond with
WS2 clarity and | color, a heart-shape-baguette 5-ct. dianond,
and a round-cut 5.22-ct. dianond. The dianond purchased on
May 4, 1988, was a masterpiece 4.39-ct. dianmond with a faint blue

color. The dianond purchased on Decenber 5, 1988, was a round
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7.75-ct. dianond. We find that the decedent retained ownership
of these seven dianonds at his death

We find the fair market value of these seven di anonds
through a three-step process. First, we |ook to the prices at
whi ch Manm ye sold simlarly weighted di anonds.® W consider
those arnmis-length retail prices to be the best indicia of fair
mar ket val ue on the basis of the record before us. |If a dianond
sold by Mamye was simlar in weight to one of the seven di anonds
in question, we use that conparable dianond to neasure the fair
mar ket val ue of the dianond in question.

By its weight, the 5.01-ct. dianond that Mam ye was selling
for $75,000, if purchased separately, is conparable to the
five-ct. and 5.22-ct. dianonds in question. W decide that the
five-ct. dianmond was for practical purposes the sane wei ght as
the 5.01-ct. dianond sold by Mam ye and observe that the 5.22-ct.
di anond was 4.2 percent larger in weight than the 5.01-ct.
dianond ((5.22 - 5.01)/5.01 = .042). W find on the basis of the
$75,000 price that the fair market values of the five-ct. and
5.22-ct. dianpbnds were $75, 000 and $78, 150 ($75,000 + ($75, 000 x

.042)), respectively, as of the applicable valuation date.

37 W& understand that the val ue of genstones depends not
just on weight but on color, cut, and clarity as well. The
record before us generally does not allow us to factor col or,
cut, or clarity into our valuations as to genstones which are
“conparable” to the genstones in question.
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We do not find in the record that Mam ye sold a di anond that
was conparable to one or nore of the five remaining dianonds. As
to these five dianonds, we turn to Carnona’ s opinion as set forth
in his expert report. |If a dianond that was val ued by Carnona
was simlar in weight to one of the five remaining di anonds, we
use that conparable dianmond to neasure the fair market val ue of
the dianond in question, unless the record establishes that
Carnmona’ s apprai sed val ue was not indicative of the dianond s
retail sales price. Under the facts herein, we believe that
Carnmona’s opinion is the second best neasure of the fair market
val ue of four of the five remaining di anonds.

Carnmona opined that the fair market value of the 2.01-ct.

di anond was $15, 000. We decide that the 2.01-ct. dianond was the
best measure of value for the 2.08 and 2.28-ct. dianonds. On the
basis of Carnona’s appraisal of the 2.01-ct. dianond at $15, 000,
and the fact that the 2.01 dianond is 3.4 and 13. 4 percent
smaller in weight than the 2.08-ct. and 2.28-ct. di anonds,
respectively ((2.08 - 2.01)/2.01 = .034; (2.28 - 2.01)/2.28 =
.134), we find that the fair market values of the 2.08 and
2.28-ct. dianonds were $15,510 ($15,000 + ($15,000 x .034) and
$17,010 ($15,000 + (%$15,000 x .134)) respectively.

Carnmona opined that the fair market value of the 3.35-ct.

di anond was $52, 300. W decide that the 3.35-ct. dianond was the

best nmeasure of value for the 3.04-ct. dianbnd. On the basis of
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t he $52, 300 val ue and the fact that the 3.04-ct. dianond was 9.3
percent smaller than the 3.35-ct. dianond ((3.35 - 3.04)/3.35 =
.093), we find that the fair market value of the 3.04-ct. dianond
was $47,436 ($52,300 - ($52,300 x .093)).

Carnmona opined that the fair market value of the 7.74-ct.

di anond was $35,800. We decide that the 7.74-ct. dianond was the
best measure of value for the 7.75-ct. dianond. On the basis of
t he $35,800 val ue and the fact that the 7.74-ct. dianond was for
practical purposes the sane weight as the 7.75-ct. dianond, we
find that the fair market value of the 7.75-ct. dianond was

$35, 800.

Lastly, we turn to the auction prices to find the val ue of
the remai ning dianond. A faint blue 4.32-ct. dianond sold at
auction for $105,000. Wereas the 4.32 ct. dianond actually sold
at auction for nore than its $97,000 val ue as apprai sed by
Carnmona, we do not consider Carnona s apprai sed value to be the
best neasure of value for the faint blue 4.39 ct. dianond.*® On
the basis of the price at which the 4.32 ct. dianond sold at
auction and taking into account the fact that the 4. 39-ct.

di anond was 1.6 percent |larger than the 4.32-ct. dianond
((4.39 - 4.32)/4.32 = .016), we decide that the fair market val ue

of the 4.39-ct. dianond was no | ess than $106, 680 ($105, 000 +

3% W& note that Carnona had stated in his report that his
val uations were not under ideal conditions.
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($105,000 x .016)) and, indeed, nost |likely nore than that
amount . 3® On the basis of the record, we find the fair market
val ue of the 4.39-ct. dianond at its mnimumval ue of $106, 680.
ii. Enmeralds

The coexecutors did not include any |oose eneralds in the
t axabl e estate. Wen he died, the decedent owned nunerous | oose
eneral ds including at | east one that weighed eight carats. Wth
t he exception of the eight-ct. enerald, the record does not
establish the carat weight or specifics of any of the other |oose
eneral ds owned by the decedent.

Respondent did not seize any | oose eneralds fromthe safe
deposit box, but he did seize two 18-kt. gold, enerald, and
di anond neckl aces. One of those necklaces, item2j in the
appendi ces, had a 6.07-ct. enerald and 270 small dianonds with a
total weight of 10.44 carats. W find supra p. 18 that the
applicable fair market value of this necklace was $19,000. The
ot her seized necklace, item2i in the appendices, had a 6.48-ct.
enerald and 245 small dianonds with a total weight of 32.5
carats. The parties stipulated that the applicable fair market

val ue of this necklace was $19, 000.

3% As noted above, we do not consider the auction prices of
Christie’s to be a good gauge of the fair market val ue of the
related itens; we generally view those prices as significantly
| ess than fair market val ue.
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We decide that the fair market values of the two enerald
neckl aces i s nost probative of the fair nmarket val ue of the
eight-ct. enerald. On the basis of the $19,000 value, we find as
of the applicable valuation date that the fair market val ue of
the eight-ct. enerald was $16,150. W find the $16, 150 fair
mar ket val ue by increasing the $19,000 by 27.5 percent ($19, 000 x
. 275 = $5,225) to reflect the fact that the eight-ct. emerald is
27.5 percent larger than 6.275 ((8 - 6.275)/6.275 = .275), which
is the average wei ght of the enmeralds on the necklaces in itens
2i and 2j, and then decreasing the total of $24,225 ($19,000 +
$5, 225) by one-third (%$24,225/3 = $8,075) to account for the fact
t hat the $24, 445 val ue included a necklace that was 18-kt. gold
and had an assortment of snmll dianonds ($24,225 - $8,075 =
$16, 150) .

W find a fair market value of $32,300 for other eneralds
owned by the decedent when he died. Although the record does not
establish the exact nunber of other |oose eneralds owned by the
decedent when he died, we surmse fromthe record that the
decedent nust have then owned at |east two other |oose eneralds.
We deci de conservatively that the decedent owned two ot her
eneral ds when he died, that the value of each of those eneral ds
was the sane as the eight-ct. enerald, and that the total fair
mar ket val ue of those two other eneralds was two tines the fair

mar ket val ue of the eight-ct. enerald ($16,150 x 2 = $32, 300).
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iii. Opals

The coexecutors did not include any | oose opals in the
taxabl e estate. Testinony establishes that the decedent owned
“nuner ous” opals when he died. Wereas the record does not
establish the nunber or specifics of any of these “nunerous”
opal s, we decide conservatively that the decedent owned two opal s
when he di ed.

We believe that it is reasonable on the basis of the facts
and circunstances at hand to conclude that the fair market val ue
of each of the decedent’s two opals was the sane as the fair
mar ket val ue of each of the decedent’s eneralds. W find that
the fair market val ue of the opals totaled $32,300 (2 x $16, 150).

iv. Ruby

Ll oyds’ s recei pt nunber 597, dated May 5, 1988, reported
that the decedent purchased an 18-ct. ruby from LI oyds for the
price of $7,500. W find that the decedent retained ownership of
this ruby at his death. On the basis of the price listed on the
receipt, we find that the fair market value of the 18-ct. ruby
was $7,500 as of the applicable valuation date.

v. Sapphires

The coexecutors did not include any | oose sapphires in the
taxabl e estate. Respondent seized fromthe safe deposit box one
| oose bl ue sapphire, 18.2 carats in size, which we val ued supra

p. 18 at $9,100. That sapphire was not the sane sapphire as
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ei ther the Ceylon genui ne nmasterpiece 18.02-ct. sapphire shown on
the pertinent Lloyds' s receipt of Decenmber 5, 1988, or the 18-ct.
sapphire shown on the Lloyds’s receipt of May 5, 1988. W find
that the decedent retained ownership of the 18-ct. sapphire and
the 18.02-ct. sapphire at his death.

We find that the fair market value of the 18-ct. sapphire
was $6, 000 as of the applicable valuation date. Lloyds |isted
t hat amount on the May 5, 1988, receipt as the price of that
sapphire. On the basis of our valuation of the seized 18.2-ct.
sapphire and the fact that the 18.2-ct. sapphire was for
practical purposes the sane weight as the 18.02-ct. sapphire, we
find that the fair market value of the 18.02 sapphire was $9, 100
as of the applicable valuation date. W attribute the
differential between the valuations of $6,000 for the 18-ct.
sapphire and $9, 100 for each of the 18-ct. and 18.02 ct.
sapphires to the fact that the two nore expensive sapphires were
a “blue” sapphire and a “genui ne nmasterpiece” “Ceylon” sapphire,
respectively.

J. Bracelets
i. Dianond

On January 16, 1988, the decedent purchased from LI oyds an
18-kt. gold bracelet wwth a 9.5-ct. dianond. The receipt for
that itemreported that its price was $12,400. W find that the

decedent retained ownership of this bracelet at his death. On
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the basis of the price listed on the receipt, we find that the
fair market value of this bracelet was $12,400 as of the
appl i cabl e val uati on date.

The decedent typically purchased di anond bracelets with
one-ct. dianonds set all the way around each bracel et.

Hessel gesser and his wife saw decedent with “several” bracelets,
and Standard saw 8 or 10 di anond tennis bracel ets and believed
that at |least 1 of those bracelets had an assortnent of di anonds
which were 1 carat each. The decedent gave Wng two di anond
tennis bracelets, one with 10.5 carats of dianonds and the ot her
W th approximately seven carats of dianonds. The decedent bought
one of the bracelets given to Wng at a coin show, and he bought
the other bracelet given to Wng from Mam ye. W decide that the
t axabl e estate included seven unreported dianond tennis bracelets
(average of nine bracelets seen by Standard |less the two
bracelets given to Wng), and that one of these seven bracelets
had one-ct. dianonds all around it.

For the dianond tennis bracelet wth one-ct. dianonds al
around it, we find that its fair market value was $108, 000 as of
t he applicable valuation date. The parties stipulated that the
tie tack wth a one-ct. dianond had an applicable fair market
val ue of $4,500. On the basis of our review of the pictures and
descriptions of the itens displayed in the auction catal ogue of

Christie’s in evidence (auction catal ogue), we decide that this
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tennis bracelet was 6 1/2 inches |ong and contai ned 24 one-ct.

di anonds. We use the tie tack as a neasure of the m ni num val ue
for each one-ct. dianond (24 x $4,500 = $108, 000). 4

As to the six other dianond tennis bracelets, we find that
their total fair market value was $191,568 as of the applicable
valuation date. Item nunber 293 in the auction catalogue is a 6
5/8 inch bracelet with 44 rectangul ar-cut di anonds wei ghi ng
approximately 17.5 carats in total. Christie’s estimted that
the value of this bracelet was $20,000 to $25,000. W decide on
the basis of the record at hand that this bracelet is the best
measure of the fair market value of the six dianond tennis
bracel ets in question.

As to the 11 seized itens of jewelry, Christie s had
ascertained that their | ower and upper estinmated val ues totaled
$98, 000 ($70,000 of sold items + $28,000 of unsold itens) and
$147,000 ($107,500 of sold items + $39,500 of unsold itens),
respectively. Carnona ascertained that their fair market val ues
total ed $183, 400 ($146, 200 of sold itens + $37,200 of unsold
items). The total value ascertained by Carnona is 24.76 percent
greater than the total upper estimated value for these 11 itens
(($183,400 -$147,000)/$147,000 = .2476)). Consistent with

Carnona’s valuation of the 11 itenms of jewelry vis-a-vis their

40 As di scussed supra pp. 20-24, we consider the auction
prices, and hence the stipulated values, to be less than fair
mar ket val ue.
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total upper estimated values as ascertained by Christie' s, we
find that the fair market value of each of the six bracelets was
$31, 190 as of the applicable valuation date; i.e., 24.76 percent
greater than the higher estimated val ue of $25,000 for item
nunber 293 ($25,000 + ($25,000 x .2519) = $31,190). W find
accordingly that the fair market values of these six di anond
tennis bracelets total ed $187, 140 as of the applicable val uation
date ($31,190 x 6 = $187, 140).

ii. Ruby/ Sapphire

The decedent owned a sapphire bracelet that was part of the
set that included the seized sapphire necklace and the seized
sapphire ring. The decedent owned a ruby bracelet that was part
of the set that included the seized ruby necklace and the seized
ruby ring. We find that the decedent retained ownership of these
bracelets at his death

We decide that the fair market value of each of these
bracel ets was the sane as the fair market value of the matching
neckl ace.** Thus, we find that the fair market val ue of the
sapphire bracel et was $4, 400 as of the applicable valuation date;
i.e., the sane fair market value that we find for the sapphire
necklace listed as item2d in the appendices. W find that the

fair market value of the ruby bracel et was $5,800 as of the

41 W decide that a bracelet is nore simlar in size to a
neckl ace than to a ring.
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applicable valuation date; i.e., the sanme fair market val ue that
we find for the ruby necklace listed as item2e in the
appendi ces.
k. Neckl aces

Respondent sei zed seven necklaces fromthe safe deposit box.
The receipts fromLloyds establish that the decedent purchased
si x other neckl aces which were not seized by respondent. The
May 4, 1988, receipt indicates that the decedent purchased on
that date a di anond neckl ace, a sapphire necklace, and a ruby
neckl ace. Testinony establishes that the di anonds on the di anond
neckl ace were all the same size and were set in yellow gold. The
May 5, 1988, receipt indicates that the decedent purchased on
that date a necklace wth a 26.73-ct. dianond. The Decenber 5,
1988, receipt indicates that the decedent purchased on that date
an 11-mllineter-wi de, 30-inch-long turquoise necklace and a
neckl ace with graduated di anonds wei ghing 30.02 carats.
Testinony establishes that the dianonds on the graduated neckl ace
sl oped down in size to one carat on the front stones and were set
in white gold with yellow gold on the bottom W find that the
decedent retained ownership of these six unseized neckl aces at
hi s deat h.

i. Dianond Neckl aces of May 4, 1988

As to the three necklaces purchased on May 4, 1988, the

May 4, 1988, receipt shows that the decedent paid a bul k price of
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$235,000 for 26 items. |Included in those itens are ivory, a
di anond neckl ace, a sapphire neckl ace, a ruby neckl ace, a ruby
ring, a sapphire ring, and a faint blue masterpiece 4.39-ct.

di anrond. W apportion the $235, 000 sal es price anmong these
categories in the follow ng manner.

First, we apportion $75,000 to the ivory. Exclusive of the
ivory, the May 4, 1988, receipt lists six items. W concl ude
that the remaining 20 itens referenced in the recei pt were pieces
of ivory that are included within the ivory shown on the receipt
in the categories “erotic giga”, “Wse nens”, “Erotic”, or “40
tall 3 figure”. On the basis of our decision supra pp. 51-52
that $3, 750 was a reasonable anobunt to attribute to each piece of
ivory, we conclude that the fair market value of the ivory
referenced in this receipt totals $75,000 (20 x $3,750). Second,
we apportion $106,680 to the 4.39-ct. dianond to reflect our
val uation of that dianond supra pp. 58-59. Third, we decide that
t he bal ance of $53,320 ($235,000 - ($75,000 + $106,680)) was
attributable to the remai ning three necklaces and two rings. W
apportion the $53,320 to those itens using a wei ghing process
under which we decide (following, in part, our exam nation and
conparison of the appraised values of the necklaces and rings
shown i n appendi x A) that each of the necklaces was worth the

sanme amount and that each of the rings was worth 1/2 of the val ue
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of a necklace.*? As we did simlarly above, we assign a wei ght

of two to each of the three necklaces and a wei ght of one to each
of the two rings. |In that the sumof these weights totals eight
(2 +2+2+1+1=28), w apportion 2/8 of $53,320 to each of
the three necklaces (2/8 x $53,320 = $13,330) and 1/8 of $53, 320
to each of the two rings (1/8 x $53,320 = $6,665).% W find
accordingly that the fair market value of each of the three

neckl aces shown on the May 4, 1988, receipt was $13,330 as of the
appl i cabl e val uati on date.

ii. Di anond Neckl aces of May 5, 1988

On May 5, 1988, the decedent purchased from LI oyds an 18-kt.
gold necklace with a 26.73-ct. dianond. The receipt for that
itemreported that its price was $74,000. W find that the fair
mar ket val ue of this necklace was the sane as of the applicable

val uati on date.

42 The May 4, 1988, receipt states no specific information
on these necklaces and rings, but for the genstones.

4 To summari ze:

| vory $75, 000
4.39-ct. dianond 106, 680
D anond neckl ace 13, 330
Sapphi re neckl ace 13, 330
Ruby neckl ace 13, 330
Ruby ring 6, 665
Sapphire ring 6, 665

235, 000
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iii. Turquoi se and D anond Neckl aces of
December 5, 1988

W find that the fair market value of the turquoi se neckl ace
was $21, 250 as of the applicable valuation date. Lloyds gave the
turquoi se necklace and a wall of ivory art piece to the decedent
i n exchange for netsukes. The May 4, 1989, Lloyds’ s receipt
reports that the decedent on that date bought from LI oyds ot her
net sukes worth $25, 000, ** and we find supra p. 52 that the
decedent al so paid $25,000 for still other netsukes on
Decenber 5, 1988. W decide on the basis of these receipts that
the value of the exchanged netsukes referenced as itemone on the
Decenber 5, 1988, receipt also was $25,000. Having deci ded above
that the value of each ivory itemwas $3, 750, we apportion the
$21, 250 di fference between $25,000 and $3, 750 to the turquoise
neckl ace.

As to the necklace wth graduated di anonds wei ghi ng 30. 02
carats, we find that the fair market value of this necklace was
$66, 404 as of the applicable valuation date. On the basis of our
review of the pictures and descriptions of itens displayed in the
auction catal ogue, we decide that item nunbers 295 and 299 shown
therein were proper neasures of the fair market value of the
gr aduat ed- di anond neckl ace in question. |tem nunber 295 was a

16 3/4-inch platinum necklace set with 55 graduated heart-shape

4 Whereas this receipt lists the only purchased item as
“Nest kies”, we understand this description to refer to netsukes.
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di anonds with a total weight of approximately 60.5 carats.
Christie’s estimated that this necklace would sell at auction for
$120, 000 to $150,000. Item nunber 299 was a 16-inch platinum
neckl ace set with 80 graduated oval -cut dianonds with a total

wei ght of approximately 48 carats. Christie’'s estimted that

t his neckl ace would sell at auction for $70,000 to $90, 000. W
val ued the six seized assets which did not sell at auction at the
val ues as apprai sed by Carnona. Carnona’ s total appraised val ue
for the five items of jewelry which did not sell at auction was
approximately the same as the total of the upper estinated val ues
for those itens as ascertained by Christie’s. W decide in the
case of the graduated-di anond neckl ace in question that its
applicable fair market val ue equals the average of the estinmated
hi ghest val ues of item nunbers 295 and 299, as adjusted to
reflect the fact that the graduated-di anond neckl ace in question
had only 30.02 carats of dianonds. |In other words, we average
the two hi ghest estinmated val ues (($150,000 + $90,000)/2 =

$120, 000), divide the average val ue by the average carat wei ght
of item nunbers 295 and 299 ((60.5 + 48)/2 = 54. 25;
$120, 000/ 54. 25 = $2,211.9816), and multiply the resulting anount

by 30.02 ($2,211.9816 x 30.02 = $66, 404).
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| . Ri ngs
i Man' s Di anond Pinkie Ri ng

The decedent wore a “pinkie ring” with a noticeabl e di anond
init. W find that the decedent retained ownership of this
pinkie ring at his death. The receipts fromLloyds and Mam ye do
not |ist any dianond that was purchased by the decedent that was
| ess than one carat. W decide that the decedent’s pinkie ring
had a di anond wei ghing at | east one carat and value that ring as
if it had a one-ct. dianond in it. Consistent with our valuation
of the one-ct. dianonds in the decedent’s dianond tennis bracel et
that we val ued supra pp. 63-64 at $108, 000, we decide that the
one-ct. dianond in the pinkie ring had an applicable fair market
val ue of $4,500. We find that the fair market value of the
decedent’s pinkie ring was $4,500 as of the applicable valuation
dat e.

ii. Oher Hgh Quality Man’'s D anond Ri ng

The decedent owned a man’s ring with a high quality three-
to four-ct. dianond in it. W find that the decedent retained
ownership of this ring at his death. On the basis of the average
of the range of the size of the dianond (i.e., we viewthe
di anond as weighing 3.5 carats), and the fact that a 3.5-ct.

di anond wei ghs 250 percent nore than a 1-ct. dianond ((3.5 - 1)/1
= 2.5), we find that the fair market value of the decedent’s

three- to four-ct. dianond ring was 250 percent nore than the
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value of the 1-ct. pinkie ring. In other words, we find that the
fair market value of the decedent’s three- to four-ct. dianond
ring was $15, 750 as of the applicable valuation date ($4,500 +
($4,500 x 2.5) = $15, 750).
iii. Ruby Ring

As di scussed above, the May 4, 1988, receipt from Ll oyds
shows that the decedent purchased a ruby ring as one of 26 itens
purchased for a bulk price of $235,000. W find that the
decedent retained ownership of this ruby ring at his death. On
the basis of our finding supra p. 68 that $6,665 of that price
was attributable to the ruby ring, we find that the fair market
val ue of that ring was $6, 665 as of the applicable valuation
dat e.

iv. Sapphire Ri ng

As di scussed above, the May 4, 1988, receipt from LIl oyds
shows that the decedent purchased a sapphire ring as one of 26
items purchased for a bulk price of $235,000. W find that the
decedent retained ownership of this ring at his death. On the
basis of our finding supra p. 68 that $6,665 of that price was
attributable to the sapphire ring, we find that the fair market
val ue of that ring was $6, 665 as of the applicable valuation

dat e.
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m  Earrings

Respondent did not seize any earrings fromthe safe deposit
box. The Decenber 5, 1988, receipt from Ll oyds shows that the
decedent had purchased on that day a pair of dianond stud
earrings. W find that the decedent retained ownership of these
earrings at his death.

Consi stent with our valuation of the decedent’s pinkie ring,
we decide that each of the earrings had a one-ct. dianond and
that each of these di anonds had an applicable fair market val ue
of $4,500. W find that the fair market value of the earrings
was $9, 000 as of the applicable valuation date.

n. Tie Tack

In addition to the 1-ct. dianond tie tack that was seized by
respondent fromthe safe deposit box, the decedent owned a tie
tack with a three to four-ct. dianond. W find that the decedent
retai ned ownership of this tie tack at his death. On the basis
of our finding that the decedent’s man’s ring with a three to
four-ct. diamond had a fair market val ue of $15,750 as of the
applicable valuation date, we find that this tie tack, which had
a simlar size dianond, had a fair market value of $15,750 as of
t he applicabl e val uation date.

o. Pins
The decedent owned a sapphire pin that matched the sapphire

bracel et val ued above and the seized itens consisting of the
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sapphi re neckl ace and the sapphire ring. The decedent owned a
ruby pin that matched the ruby bracel et val ued above and the
seized itens consisting of the ruby necklace and the ruby ring.
W find that the decedent retai ned ownership of these pins at his
deat h.

We decide that the fair market val ues of these sapphire and
ruby pins were the sane as the fair market values of the sapphire
bracel et and the ruby bracelet, respectively.* W find supra
p. 65 that the fair market value of the sapphire bracel et was
$4, 400 as of the applicable valuation date. W find supra pp.
65-66 that the fair market value of the ruby bracelet was $5, 800
as of the applicable valuation date. Accordingly, we find that
the fair market val ues of the sapphire and ruby pins were $4, 400
and $5, 800, respectively, as of the applicable valuation date.

p. Pendants

The May 5, 1988, receipt fromLloyds shows that the decedent
purchased six itens fromLloyds at a cost of $235,000. Two of
these itenms were a sapphire pendant with round di anobnds and an
18-kt. gold, ruby, and dianond pendant. The receipt indicates

that the prices of those pendants were $15, 000 and $18, 400,

4 W decide that the pins are nore simlar in size to the
bracel ets than to the rings.



-75-

respectively.* W find that the decedent retained ownership of
t hese pendants at his death.

W find that the fair market val ues of the sapphire and
di anond pendant, on the one hand, and the 18 kt. gold, ruby, and
di amond pendant, on the other hand, were $15, 000 and $18, 400,
respectively, as of the applicable valuation date.

g. Furniture

The coexecutors val ued the decedent’s dining roomset at
$1, 100 ($800 + $300). We value it supra pp. 41-42 at $17, 662.
They val ued his curio cabinets at $1,500. W val ue these
cabi nets supra pp. 41-42 at $8,831. They valued his Mng chair
at $50. W value it supra pp. 41-42 at $2,208. The sum of these
three itens as val ued by us, on the one hand, and by the
coexecutors, on the other hand, is $28,701 ($17,662 + $8,831 +
$2,208) and $2,650 ($1,100 + $1,500 + $50), respectively. W
find as to these itens that the coexecutors failed to report

val ue of $26,051 ($28,701 - $2, 650).

4 Of the itens listed on the May 5, 1988, receipt, the only
itemthat did not have a listed price was the “lvory Maiden”
The listed prices of the other itens on that receipt total ed
$120, 900 ($7,500 + $6,000 + $74,000 + $15,000 + $18,400 =
$120,900). We decide that the difference between $235, 000 and
$120, 900 ($114,100) was paid for the ivory maiden. W decide in
this regard that the ivory nmaiden was either significantly nore
val uabl e than the other pieces of ivory which we valued at $3, 750
apiece or that it was not one piece of ivory but was a nultipiece
col | ecti on.



-76-

1. Present Val ue Fornmul ae and D scount Rate of Four Percent

A.  Overview

In Tronpeter |, we decided the applicable fair nmarket val ue
of the series A preferred stock includable in the taxable estate.
We detailed our valuation nethodol ogy but did not identify with
specificity the present value fornulae which were a part thereof.
Nor did we state with specificity the reasons behind our use of a
4-percent discount rate. The Court of Appeals for the N nth
Circuit remanded this case to us to specify that fornulae and to
docunent the reasons for using the 4-percent rate.

B. Present Val ue For nmul ae

1. Redenpti on Val ue of Series A Preferred Stock

The certificate of designation underlying the series A
preferred stock (certificate of designation)* required that
Sterling redeem 1,000 shares of that stock on each Decenber 31
1993 through 1995. For each of those dates, we calculated in
Tronpeter | the anobunt of the redenption paynent payabl e under
the certificate of designation for the decedent’s series A
preferred stock using the followng formula: P x (1 + i/n)Y.

In this context, “P’ equals the 511.161 shares of the decedent’s

series A preferred stock required to be redeened on Decenber 31,

47 In Tronpeter |, we referred to the certificate of
designation as a “purchase agreenent”. In that we now broaden
our findings of fact to address the specific attributes of that
stock, and not sinply to address the fact that the stock was
redeened, we herein refer to that docunent by its given title.
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1993, 1994, or 1995, nultiplied by the |iquidation value of each
redeened share at the beginning of the applicable year; “i”
equal s the annual dividend rate; “n” equals the total nunber of
days in the year; and “y” equals the nunber of days in a year
over whi ch dividends were conpounded.*® Preferential dividends
accrued daily on each share of series A preferred stock at the
annual rate of 8.5 percent during 1989, 9.83 percent during 1990,
11.17 percent during 1991, and 12.5 percent during 1992 and at
all times thereafter until the share was either redeened or
exchanged. *® Qur nethodology in Tronpeter | reflected our
finding that holders of series A preferred stock were entitled to
recei ve dividends not sinply at an annual rate of 8.5-, 9.83-,
11.17-, or 12.5-percent, but at those rates as adjusted to
reflect daily conpoundi ng.

Upon remand, we have redeterm ned that dividends were
payabl e at the annual rates w thout conpounding. |In other words,
t he anount of dividends payable on a share of series A preferred

stock was ascertained for each year sinply by nmultiplying the

“ |n other words, we used the basic fornmula for conputing
future value in the case of interest that is conpounded annually,
see generally Thorndi ke’s Conpound Interest and Annuity Tables 7
(1982), and adjusted that forrmula to reflect our finding in
Tronpeter | that the preferential dividends payable on the series
A preferred stock conpounded daily.

4 Hol ders of series A preferred stock were entitled,
subject to mnimal restrictions, to exchange their series A
preferred stock for Sterling’ s series B subordi nated debentures
due Dec. 31, 1995. See appendi x C.
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applicable dividend rate by that share’s |iquidation value.% As
of each Decenber 31, the |iquidation value of a share of series A
preferred stock equaled its face value ($1,000) plus al
preferential dividends that had not been paid as of the nost
recent January 15. Thus, assumng as we did in Tronpeter | that
the series A preferred stock was issued on March 15, 1989, the
i quidation values of each share of that stock on Dec. 31, 1989,
1990, 1991, 1992, 1993, 1994, and 1995 (assum ng that the share
had not been redeened, exchanged, or had dividends paid with
respect thereto) were $1, 000, $1,071.8068, $1,170.9871
$1, 302. 4101, $1,512.0629, $1,701.0708, and $1,913. 7047,
respectively. The follow ng accrued divi dends whi ch were not
included in the |iquidation value were al so payabl e on each of
t hose shares as of those respective dates: $67.7671, $94. 2603,
$125. 424, $156. 1291, $181.2404, $203.8955, and $229.3824. Thus,

as of Decenber 31, 1993, 1994, and 1995, respectively, the

%0 The certificate of designation provides that “dividends
on each share of the Series A Preferred Stock * * * will accrue
on a daily basis at the rates per annum conputed with respect to
t he Redenption Price thereof” and that Sterling “wll be
obligated on the Redenption Date to pay to the holder * * * [of
each share to be redeened] an anobunt in imredi ate avail abl e funds
equal to the Liquidation Value thereof (the “Redenption Price”).”
The certificate of designation also provides that “all dividends
whi ch have accrued on each Share outstanding during the
twel ve-nonth period * * * endi ng upon each * * * [Jan. 15] w |
be added to the Liquidation Value of such Share and will remain a
part thereof until such dividends are paid.”



-79-
redenpti on paynents payabl e under the certificate of designation

for the decedent’s series A preferred stock were as foll ows:

($1,512. 0629 + $181.2404) x 511.161 $865, 550. 60

($1, 701. 0708 + $203. 8955) x 511.161

$973, 744. 47

($1,913.7047 + $229.3824) x 511.161

$1, 095, 462. 50

2. Di scount ed Anpbunts

In Tronpeter |, we used the following fornula to di scount
each of the redenption paynents as of the applicable valuation
date: P x (1 +i/n)Y. In this context, “P’ equals the val ue of
the series A preferred stock at the time of redenption (i.e., its
[ iquidation value plus any unpaid accrued dividends not included

in the liquidation value); “i” equals the discount rate; “n”
equal s the total nunber of days in the year; and “y” equals the
total nunber of days over which the discount is conpounded. In
ot her words, we used in Tronpeter | the basic formula for
conputing present value in the case of interest that is
conpounded annual |y, see generally Thorndi ke’ s Conpound | nterest
and Annuity Tables 19 (1982), as adjusted to reflect our belief
that the discount rate should be conpounded daily consistent with
our determ nation of the redenption paynents. Now, consi stent

Wi th our redetermnation that the paynent of dividends is

conpounded annually rather than daily, we nodify our discount

formula by deleting the “n” and using “y” to refer to a fraction



- 80-
the nunerator of which is the total nunmber of days over which the
di scount is conpounded and the denom nator of which is 365.

C. 4 Percent Discount Rate

In Tronpeter |, we applied in our nethodol ogy a 4-percent
di scount rate to ascertain the discounted val ue on Septenber 18,
1992, of each of the redenption paynents which Sterling was
obligated to pay as of the three referenced dates after
Septenber 18, 1992. The Court of Appeals for the Ninth Crcuit
questioned whether a 4-percent discount rate accurately reflects
the risk that Sterling would not have redeened its series A
preferred stock as required by the certificate of designation.
According to the Court of Appeals for the Ninth Crcuit: "it
seens a bit of a stretch to conclude that a buyer woul d have
accepted a discount rate of only four percent to account for the

time value of noney and the risk that Sterling would not neet its

contractual obligations.” Estate of Tronpeter v. Conm ssSioner,

279 F.3d 767, 773 (9th Cr. 2002) (enphasis added), vacating and
remanding T.C. Meno. 1998-35, supplenented by 111 T.C 57 (1998).

Qur 4-percent discount rate did not reflect the risk that
Sterling would fail to neet its contractual obligations but
reflected only the tinme value of noney; i.e., the fact that one
dollar to be received in the future is not worth one doll ar
today. W believe that a 4-percent rate is a reasonable

i ndi cator of the tine value of noney as of the applicable
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val uation date. The T-bill rate was 2.954 for the week of
Septenber 14, 1992, and it was 2.9740 for the week of

Septenber 21, 1992. The annualized inflation rate was 2.99
percent for Septenber 1992.

As to the risk that Sterling would not neet its contractua
obligation to redeemits series A preferred stock, we believe
that a hypot hetical buyer woul d have demanded m ni nal additi onal
conpensation to accept such a risk under the facts herein.
Pursuant to the certificate of designation, the hypothetica
buyer was already entitled to conpensation for that risk in that,
in the event of a default, dividends would continue to accrue
daily at the annual rate of 12.5 percent on any share of series A
preferred stock that was not redeened. The hypothetical buyer
al so was deened to know on the applicable valuation date that
Sterling and its subsidiaries, with the consent of their
creditors, had recently restructured certain of their debt and
had i ssued additional equity so as not to default on debt and so
that Sterling could redeem sone of its other shares of stock.>!

Specifically, on June 29, 1989, Sterling replaced $1.5 mllion of

5t Sterling’ s consolidated group included itself and its
whol | y owned subsidiaries Tronpeter Electronics, Inc. (TEl),
Qual ity Conponents, Inc. (QCl), and TQ Managenent Conpany (TQV.
TEI, QCI, and Sterling were incorporated on Nov. 22, 1988, to
facilitate the March 1989 | everaged transacti on described in
Trompeter I. TQMwas formed on Apr. 25, 1989, to perform
manageri al services for Sterling in relation to the operations of
TEI and QCl.
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seni or subordinated notes with $2, 450,000 of senior subordinated
notes, TElI and QCl replaced $9 nmllion of subordinated notes with
$9 mllion of subordinated notes, and Sterling issued $181, 452 of
1-year prom ssory notes. Sterling also on that date had issued
840, 055 shares of class A commpn stock and 1, 209, 945 shares of

cl ass B common stock for an aggregate amount of $200, 000 and had
redeened 550 shares of series S convertible preferred stock
(series S preferred stock) and 1,500 shares of series T
convertible preferred stock (series T preferred stock) at stated
iquidation values totaling $102,500. W believe that a

hypot heti cal buyer woul d have concl uded on the applicable

val uation date that Sterling was m ndful of its contractua
obligations both as to debt and as to equity and that Sterling
woul d go to great |lengths not to breach its contractua
obligations, including its obligation to redeemits series A
preferred stock tinely.

The decedent’s shares of series A preferred stock al so were
part of Sterling’s senior class of stock. Sterling had issued
3,000 shares of that stock to the decedent and his fornmer wife in
March 1989 in acquisition of TEI. The 3,000 shares were the only
shares of series A preferred stock issued by Sterling, and
hol ders of those share were generally entitled to nore rights
t han hol ders of Sterling s other stock. As of the applicable

val uation date, Sterling’ s other outstanding preferred shares
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consi sted of 25,000 shares of series C exchangeable preferred
stock, 5,450 shares of series S preferred stock, and 1,000 shares
of series T preferred stock. Each share of these other classes
of preferred stock accrued dividends whet her or not declared, but
hol ders of those shares (as well as holders of Sterling common
shares) were generally precluded fromreceiving dividends or
distributions as to their shares before the vested rights of the
hol ders of series A preferred stock were satisfied in full.
Accordingly, after the dates of the schedul ed redenptions for the
series A preferred stock, Sterling would need first to honor its
redenption obligation before it could satisfy the requirenments of
its other sharehol ders.

Al though Sterling was prohibited by its senior debt and
seni or subsidiary debt agreenments fromredeem ng any of its stock
or paying any dividends on its stock in certain circunstances, we
do not believe that a hypothetical buyer woul d have consi dered
t hese agreenents to have prevented Sterling fromredeemng its
series A preferred stock tinely. In appendix C, we list on a
consol i dated basis Sterling s debt as of Decenber 31, 1989
t hrough 1992. The rel evant provisions underlying this debt
generally tied a redenption to Sterling’ s profitability. As of
the applicable valuation date, Sterling was a viable entity that
had a positive cashflow for that and the previous 2 years.

Al though it had reported | osses for 1991 and 1992, those | osses
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were attributable primarily to its anortization of intangible
assets and deferred financing costs (the 1992 | oss al so was
attributable to a one-tine witeoff of $2,953,646), and it had
reported significant net inconme for 1992. It also was tinely
paying interest and principal on its senior debt, and it had
recently restructured its debt and equity as discussed supra pp.
81-82 so as not to default on debt and to redeem other preferred
shar es.

In addition to the risk that Sterling would not redeemits
series A preferred stock tinely, however, is the risk that
Sterling would not redeemits series A preferred stock for the
contractual anmount referenced in the certificate of designation
but woul d redeem those shares at a | esser anmount.* W did not
take this risk into account in Tronpeter |I. Upon remand, we now
bel i eve that our 4-percent discount rate underconpensated the
hypot heti cal buyer for this risk. 1In lieu of the 4-percent
di scount rate that we applied in Tronpeter I, we now believe on
the basis of the record before us that the nore appropriate rate

is an annual rate of 12.5 percent. This 12.5-percent rate is

52 W\ note but do not rely upon the fact that Sterling
eventual ly did such a thing when, after the applicable valuation
date, it agreed to redeemits series A preferred stock at
approxi mately $1,270.21 per share ($1, 947,845 redenption price
paid to the Trust/1, 533.482 redeened shares). W also note but
do not rely upon the fact that this | esser anount reflected the
paynment of 5 percent interest in lieu of the accrued dividends
whi ch were payabl e under the certificate of designation.
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approximately three times the 4-percent rate that we believe
reflects the tinme value of noney and, as discussed above, is the
sane rate at which a holder of series A preferred stock would be
conpensated followi ng an untinely redenption. A 12.5-percent
rate al so approximates the rate that as of the applicable
val uati on date was payable on the series B subordi nated
debentures, the debt into which the series A preferred stock was
convertible, and is 5 percentage points greater than the rate
t hat was payable on the senior termnotes as of Decenber 31,
1992. %3

The estate asserts on remand that we shoul d determ ne the
fair market value of the series A preferred stock by applying a
20- percent discount rate to the $1,947,845 actually paid to
redeem t he decedent’s shares. W disagree. |In addition to the
fact that the estate’'s proffered rate does not take into account
our finding that a holder of series A preferred stock would
followng a mssed redenption be entitled to daily dividends at a
12. 5-percent annual rate, the estate’'s rate ignores the solid
hi story of Sterling in honoring its contractual obligations. W
al so are unpersuaded by the record before us that a rate
approxi mately seven tines the referenced T-bill and inflation

rates is appropriate in this case, let alone that we should apply

53 W recogni ze that Dec. 31, 1992, postdates the applicable
valuation date. W believe that a hypothetical buyer on the
appl i cabl e valuation date coul d have ascertained this rate.
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the discount rate to the anount actually paid for the stock after
t he applicabl e val uation date.

Nor do we agree with the estate’ s assertion on remand that
we shoul d di scount our redeterm ned value to take into account a
| ack of marketability for the series A preferred stock. The
estate relies upon its expert, Herbert T. Spiro (Spiro), who
testified in Tronpeter | that the freely traded val ue of the
decedent’ s series A preferred stock should be adjusted for |ack
of marketability. The estate’s reliance on this testinony is
m spl aced. Spiro opined that the “freely traded val ue” of the
decedent’ s shares shoul d be discounted for |ack of marketability,
and our net hodol ogy does not determne the freely traded val ue of
those shares. \Wlere as here the value determ ned for shares of
stock is not the freely traded val ue of those shares, a | ack of
mar ketability discount is inappropriate. As we noted in Estate

of Udoutier v. Comm ssioner, T.C. Meno. 1996-49, in rejecting a

simlar assertion, a marketability discount generally represents
the additional price that an unlisted share would command if it

were freely traded. W held in Estate of Cloutier that a

mar ketability discount did not apply to the stipul ated val ue of
the conpany in question because that value was not representative

of the conpany’s freely traded value. 1d.
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We use our nodified formula with the 12.5-percent di scount
rate to cal culate the di scounted val ues of the December 31, 1993,

1994, and 1995, paynents as foll ows:

$865, 550. 60 x (1 + .125)-470/365 = $743 746. 32

$973, 744. 47 x (1 + .125)-835/365 = $743, 746. 36

$1, 095, 462.50 x (1 + .125) 12000365 = §743, 746.53

W concl ude that the sum of these discounted val ues,
$2,231,239.21, is the applicable fair market value of the
decedent’s series A preferred stock.>

[11. Determ nation of Fraud in Tronpeter |

Pursuant to the direction of the Court of Appeals for the
Ninth Crcuit, we have set forth in detail our findings as to the
omtted assets. Qur ultimate finding that the value of these
assets totals $4.5 nmillion is the sane as in Tronpeter |I. W
al so have clarified our reasoning as to the val uati on nethodol ogy
that we applied in Tronpeter I. W continue to adhere to that
met hodol ogy. Al t hough we have now slightly nodified it to
conpound the dividends annually, rather than daily, and to
recogni ze the need for an increase in the discount rate to an
anount greater than 4 percent, neither of these nodifications

changes the decision that we entered on March 18, 1999.

5 For conpl eteness, we note that a discount rate of 19.45
percent woul d under our nethodology result in a fair market val ue
approximately equal to the fair market value of $1,947, 845
determ ned by respondent.
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Pursuant to the direction of the Court of Appeals for the
Ninth Crcuit, we now consider whether it is appropriate to
revisit our conclusions as to fraud. W do not believe it is.
Al t hough the Court of Appeals for the Ninth Grcuit has not asked
us to restate the legal basis for our finding of fraud, and thus
we do not, we enphasize our belief that the coexecutors’ wlling
and conscious failure to disclose to respondent the assets of the
estate, coupled with their deliberate underval uati on of sone of
the assets which were disclosed to respondent, constitutes clear
and convinci ng evidence of fraud deserving of the section 6663

penal ty.

Deci sion will be

entered as previously

entered on Mar. 18, 1999.
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APPENDI X A

Description of Jewelry

2a. Lady’'s 18 kt. yell ow gol d,
sapphire and dianond ring: The ring
weighs 7.7 grans and has 27 2.5 to 3 nm
square cut natural sapphires, total
wei ght (TW approx. 3.1 ct., mediumdark
slightly grayish-blue, flaw ess to the
unai ded eye, and 18 2 mm square cut
di anonds, TWapx. .7 ct., “F-G color
range, “VS’ clarity range, good cuts.
The sapphires are invisibly set in three
rows across the center of the ring with
one row of channel set dianonds on each
edge.

2b. Wman’s 18 kt. yellow gol d,
ruby, and dianond ring (same nounting as
in 2a, but with rubies instead of
sapphires): The ring weighs 7.6 grans
and has 27 2.5 to 3 mm square cut
natural rubies, TW apx. 3.1 ct., nedium
red, lightly included to the unai ded eye,
and 18 2 mm square cut di anonds, TW apx.
.70 ct., F-GVS (avg.), good cuts. The
rubies are invisibly set in three rows
across the center of the ring with one
row of channel set dianbnds on each edge.

2c. Man’s 14 kt. yellow gold and
di anond ring: The geonetric ribbed
design ring weighs 13.1 grans and has
(set in 4 posts in the center) one round
brilliant cut (RBC) dianond, apx. 3.6 ct.
(apx. 10 x 5.8 mm), “E-F-G col or range,
“VS” clarity range (based on a cluster of
included crystals in the center of the
tabl e), depth apx. 58% table apx. 66%
good symmetry and polish. Channel set on
each side of the center are 4 full cut
round di anonds (total of 8), apx. .06 to
.07 ct. each, TWapx. .50ct., GHSI-I1
(avg.), good cuts.

Appr ai sed
Val ue

$1, 500

1, 800

37,500

Aucti on
Price

$1, 800

1, 800

20, 000
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2d. Wnman’'s 18 kt. yellow gold,
sapphire, and di anond neckl ace: The
panther link chain wth inverted | eaf
center is 16" long by 6.3 mm w de and
wei ghs 44.8 grans, clasp stanped 18K
PATPEND m |l or”, back of |eaf stanped
18kt”. The | eaf has 100 square and
custom cut natural sapphires (62 are apx.
2.5 mm square), TWapx. 10.0 ct.,
medi um dark slightly grayi sh-bl ue,
flawl ess to the unai ded eye, and 65 ful
cut round (FC) dianonds, TWapx. 1.5 ct.,
F-G VS (avg.). The sapphires are
invisibly set in the center wwth a border
of channel set dianonds and a stem of
bead set di anonds. 4,400

2e. Wnman's 18 kt. yellow gold,
ruby, and di anond neckl ace: The panther
link chain with inverted | eaf center is
16" long by 6.3mm w de and wei ghs 42.5
granms, clasp stanped “18KTPATPEND m | or”.
The | eaf has 141 square and custom cut
natural Rubies (118 are apx. 2.5 nm
square), TWapx. 15.5 ct., nmedi um
slightly purplish-red, lightly included
to the unai ded eye, and 18 square cut
di anonds, TWapx. .72 ct., F-GVS (avg.).
The rubies are invisibly set wwth a
central stem of channel set dianonds. 5, 800

2f. One 14 kt. yellow gold and
di anond tie tack: The 6-prong nounting
wei ghs .9 grans and has one RBC di anond,
apx. 1.02 ct., E-F-FVS, good symetry
and polish. 5, 400

2g. One cultured pearl neckl ace
with 14 kt. white gold clasp: The 24"
uniformstrand has 75 7 to 7.5 nm round
cultured pearls, creamwhite color, |ow
luster, slightly blem shed, with a
fi shhook cl asp. 400

4, 500
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2h. Wnman’s 18 kt. yellow gold and
di anond neckl ace: The drop neckl ace is
18" long, weighs 93.6 granms, is stanped
“18kt” with a <small “D’ inside a |arge
“L”> hal |l mark, and has one pear shape
brilliant cut dianond, apx. 8.69 ct.
(19.5 x 12.5 x 7.2 mm ), light brown
color, “I-1" clarity (feather on | ower
left), 61 baguette dianonds, TWapx. 4.75
ct., rGHVSSI (avg.), good cuts, and
440 FC di anonds, TWapx. 13.02 ct. F-G
H VS-Sl (avg.), good cuts. The pear
shape dianond is bezel set in the drop
and surrounded by channel set baguette
and bead set round dianonds. The
neckl ace portion al so has channel set
baguette and bead set round di anonds.

2i. Wnmn's 18 kt. yellow gold,
eneral d and di anond neckl ace: The
neckl ace is 16-1/2" |long, weighs 93.6
grans, is stanped “18k” with the “LD
hal | mark, and has one eneral d cut natural
enerald, apx. 6.48 ct. (13.7 x 9.8 x 6.8
mm ), medium slightly bluish-green,
noderately included, and 245 baguette cut
di anonds, apx. .08 to .25 ct. each, TW
apx. 32.50 ct., FGH WS-VS (avg.), good
cuts. The enerald is 4-prong set in the
center with pairs and single di anonds
prong set in fringe style links.

2j. Wnmn's 18 kt. yellow gold,
eneral d, and di anond neckl ace: The
neckl ace is 17" long, weighs 97.5 grans,
is stanped “18ktK” with the “LD
hal | mark, and has one heart shape nat ural
enerald, apx. 6.07 ct. (13.5 x 12.5 x 6.4
mm ), medium slightly bluish-green,
noderately included, 176 di anonds, TW
apx. 5.22 ct., and 94 baguette cut
di anonds, TWapx. 5.22 ct., F-GH WS-VS
(avg.), good cuts. The enerald is bezel
set in the center and surrounded by
channel set baguette di anonds and bead
set round di anonds.

44, 000

56, 000

19, 000

32, 000

19, 000
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2k. Woman’s 18 kt. yellow and white
gol d, opal, and di anond pin/ pendant
conbination with treated opal neckl ace:
The necklace is 23" long with 42 - 10.3
mm round very dark brown col or opa
beads and six 11 to 11.5 mm round white
opal beads with faint play of color. The
dar k beads have been treated by an
I npregnati on process to give themthe
appearance of black opals. The drop has
a leafy design yellow gold frane around a
center renovable white gold frame with
one oval cabochon cut natural sem -bl ack
opal with noderate green/blue pay-of -
color, apx. 30 ct. (38 x 26 x 5.5 nm),
20 marqui se cut dianonds, TWapx. 1.8
ct., HMVS (avg.), and 28 baguette cut
di anonds, TWapx. 1.1 ct., H1-J/VS
(avg.). The opal is multi-prong set in
the center and surrounded by prong set
di anonds.

Total for 11 jewelry itens

Description of Loose CGenstones

3a. One | oose octagon cut dianond:
The di anond wei ghs apx. 40.02 ct and
neasures apx. 21.3 x 17.7 x 11.85 mm,
fair to good symetry and polish. The
di anond was subsequently graded on G A
report #8812646 as fancy yel |l ow natural
color, VS2 clarity.

3b. One loose round brilliant cut
di anond: The di anond wei ghs apx. 2.01
ct. and neasure apx. 7.98-8.1 x 5.02 mm,
good symmetry and polish. The dianond is
acconpanied by a note of “I/IF
color/clarity and a notation of “AA
#517260". The stone appears to match
t hi s grading.

7,600

183, 400

460, 000

15, 000

79, 100

220, 000

7,500
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3c. One loose round brilliant cut
di anond: The di anond wei ghs apx. 1.9 ct.
and neasures apx. 7.72-7.81 x 5.01 mm,
good symmetry and polish. The dianond is
acconpani ed by a note of “E/ VS2"
color/clarity and a notation of “A A
#5172800". The stone appears to match
t hi s grading.

3d. One | oose octagon shape
di anond: The di anond wei ghs apx. 5.01
ct. and neasures apx. 9.6 x 8.61 x 6.22
mm, good symretry and polish. The
di anond i s acconpanied by an altered note
of “Intense Yell ow VS-2" and a notation
of “A A #5234002". The di anond was
subsequent|ly graded on G A report
#8812648 as fancy yell ow natural col or,
VS2 clarity.

3e. One | oose enerald cut dianond:
The di anond wei ghs apx. 7.57 ct and
neasures apx. 13.12 x 9.46 x 6.65 mm,
good symmetry and polish. The di anond
has a note of “WS-J(?)”, but appears to
have a color grade in the range of “J-K"
and in the clarity range of “VS'.

3f. One loose round brilliant cut
di anond: The di anond wei ghs apx. 6.62 ct
and neasures apx. 12.18-12.2 x 7.28 mm,
good symmetry and polish. The di anond
has a note of “VS-1/N', but appears to
have a color grade in the range of “RV
and in the clarity range of “VS'.

3g. One |l oose heart shape di anond:
The di anond wei ghs apx. 4.03 ct. and
neasures apx. 11.1 x 10.78 x 5.27 mm,
good symmetry and polish. The di anond
has a note of “SI-1/K’, but appears to
have a color grade in the range of “J-K"
and a clarity grade of “SI-1".

11, 800

48, 000

48, 000

21, 500

19, 600

9, 600

35, 000

30, 000

20, 000

7,500
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3h. One | oose cushi on shape natural
sapphire: The sapphire weighs apx. 18.2
ct. and neasures apx. 17.15 x 13.5 x 8. 32
mm , good symmetry and polish. The color
is mediumdark blue to violetish-blue and
the clarity is lightly included to the
unai ded eye.

3i. One loose square enerald cut
di anond: The di anond wei ghs apx. 11.13
ct. and neasures apx. 12.63 x 12.32 x 8.3
mm , good symmetry and polish. The
di anond has a note of “WS-1/K’, but
appears to have a color grade in the
range of “K-L” and in the clarity grade
of “VS”.

3j. One loose round brilliant cut
di anond: The di anond wei ghs apx. 6.65
ct. and neasures apx. 12.5-12.59 x 7.13
mm , good symmetry and polish. The
di anond has a note of “VS-1/N', but
appears to have a color grade in the
range of “Q U and in the clarity range
of “VS.

3k. One loose round brilliant cut
di anond: The di anond wei ghs apx. 7.74
ct. and neasures apx. 13.42-13.45 x 7.28
mm , good symmetry and polish. The
di anond has a note of “I-1/1-J" and it
appears to match this grading.

3. One | oose octagon shape
di anond: The di anond wei ghs apx. 18.28
ct and neasures apx. 15.67 x 15.66 x 8.65
mm, good symretry and polish. The
di anond i s acconpani ed by a note of
“Fancy Yellow IF" color/clarity and "G A
#7085087.” The stone appears to match
t hi s grading.

9, 100

59, 000

22,000

35, 800

210, 000

44, 000

24,000

27,000

210, 000
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3m One loose round brilliant cut
di anond: The di anond wei ghs apx. 4.32
ct. and neasures aprx. 10.41-10.51 x 6.3
mm , good symmetry and polish. The
di anond i s acconpani ed by a note of
“Faint Blue/lIF" color/clarity and “d A
#5117323.” The di anond was subsequently
graded on G A report #8812982 as “FE’
color, “WS1" clarity (and marked
potentially flaw ess).

3n. One |l oose enerald cut dianond:
The di anond wei ghs apx. 3.35 ct. and
nmeasures apx. 10.01 x 7.5 x 4.84 mm,
good symmetry and polish. The di anond
has a note of “F/IF" color/clarity “3 A
#5186298". The stone appears to match
t hi s grading.

Total for 14 | oose genstones

Tot al

97, 000 105, 000
52, 300 25, 000
1,109, 100 764, 600
1, 292, 500 843, 700



Property Description

Sold at Auction

Jewel ry

Lady’s 18-kt. yellow gold,
i nvi sibly-set sapphire,
and channel - set di anond
ring (2a)

Lady’'s 18-kt. yellow gold,
i nvisibly-set ruby, and
channel -set di anond ring
(2b)

Lady’s 14-kt. yellow gold
and di anond ring (2c)

14-kt. yellow gold and
di anond tie tack (2f)

Lady’s 18-kt. yellow gold
and di anond neckl ace (2h)

Lady’s 18-kt. yellow gold,

emeral d, and di anond
neckl ace (2i)

Loose CGenstones

Loose round brilliant-cut
di anond wei ghi ng
approximately 1.9 carats
(3c)

Loose round brilliant-cut
di anond wei ghi ng
approxi mately 2.01 carats
(3b)

Loose eneral d-cut di anond
wei ghi ng approxi mately
3.35 carats (3n)

Loose heart-shaped di anond
wei ghi ng approxi mately
4.03 carats (39)

Loose round brilliant-cut
di anond wei ghi ng
approxi mately 4.32 carats

(3m
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APPENDI X B
Carnona’ s
Estimated Value  Agreed Auct i on Appr ai sed
Lower Upper Reserve Price Val ue
$2, 000 $3, 000 $1, 800 $1, 800 $1, 500
2,000 3, 000 1, 800 1, 800 1, 800
15, 000 20, 000 13, 500 20, 000 37,500
1, 000 1, 500 900 4,500 5, 400
30, 000 50, 000 27,000 32, 000 44,000
20, 000 30, 000 18, 000 19, 000 56, 000
70,000 107,500 63, 000 79, 100 146, 200
8, 000 10, 000 7,200 9, 600 11, 800
8, 000 10, 000 7,200 7,500 15, 000
25, 000 35, 000 22,500 25, 000 52, 300
8, 000 10, 000 7,200 7,500 19, 600
35, 000 45, 000 31,500 105, 000 97, 000



Loose oct agon-shaped yel | ow
di anond wei ghi ng
approxi mately 5.01 carats
(3d)

Loose round brilliant-cut
di anond wei ghi ng
approxi mately 6.62 carats
(3f)

Loose round brilliant-cut
di anond wei ghi ng
approximately 6.65 carats
(35)

Loose eneral d di anond
wei ghi ng approxi mately
7.57 carats (3e)

Loose round brilliant-cut
di anond wei ghi ng
approximately 7.74 carats
(3k)

Loose square eneral d-cut
di anond wei ghi ng
approxi mately 11.13 carats

(3i)

Loose oct agon- shaped
di anond wei ghi ng
approxi mately 18.28 carats

(31)

Loose nodified rectangul ar-
cut light fancy yell ow
di anond wei ghi ng
approxi mately 40.02 carats
(3a)

Not Sold At Auction

Jewel ry

Lady’s 18-kt. yellow gold,
sapphire, and di anond
| eaf neckl ace (2d)

Lady’s 18-kt. yellow gold,
ruby, and di anond | eaf
neckl ace (2e)

Cul tured pearl neckl ace
with 14-kt. white gold
fi shhook clasp (29g)
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30, 000 50, 000 27,000 35, 000 48, 000
18, 000 22,000 16, 200 20, 000 21,500
18, 000 22,000 16, 200 24,000 22,000
28, 000 32, 000 25, 200 30, 000 48, 000
30, 000 50, 000 27,000 27,000 35, 800
40, 000 60, 000 36, 000 44,000 59, 000
100, 000 150, 000 90, 000 210, 000 210, 000
140, 000 160, 000 126, 000 220, 000 460, 000
488, 000 656, 000 439, 200 764,600 1,100,000
558, 000 763, 500 502,200 843,700 1,246,200
H gh Bid

4,000 6, 000 3, 600 $2, 800 4,400
5, 000 7,000 4,500 3, 800 5, 800
1, 000 1, 500 900 650 400
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Lady’s 18-kt. yellow gold,

heart -shaped ener
and di anond neckl

al d,

Treat ed opal necklace with

18-kt. yell ow and
gold, opal, and d
pi n/ pendant (2k)

Loose CGenstone

Loose cushi on-shape
sapphi re wei ghi ng
approxi mately 18.
(3h)

Total s

Thi s

ace (2j) 15, 000 20, 000 13, 500 1. 0-
white
i anond
3,000 5, 000 2,700 2,600
28, 000 39, 500 25, 200 9, 850
d natural
2 carats
14, 000 16, 000 12, 600 10, 000
42,000 55, 500 37,800 19, 850
600, 000 819, 000 540, 000 —_

itemwas withdrawn fromthe auction.

19, 000
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APPENDI X C

Consol i dat ed Debt Qut st andi ng*

Seni or term notes
install ments through Dec

due in quarterly
28, 1995 at

lender’s reference rate plus 1 1/2 percent

(12% 11.5%

respective years)

8%

Sterling’ s assets (Dec.
val ue of $25,683,252) and prepaynents nay
be required if sufficient cashflow. ?

Seni or

two equa
1999

due annual ly.

Paynent

and 7.5% at Dec.
Paynent

31 of the

is secured by

31, 1991, book

subor di nat ed notes
install ments at Dec
I nterest paynents at 14 percent are
is unsecured and

due in
15, 1998 and

subject to the noted requirenents of the

senior term

Subor di nat ed not es
install ments at Mar

1998
14.5 percent

not es.

(14% 14%

13, 5%

due in three
15, 1996, 1997
Interest paynents vary from13.5 to

and

and 13.5% at

Decenber 31 of the respective years) and

are due quarterly.

Paynent

is unsecured

and subject to the noted requirements of
The additiona

the senior t

$175, 000 of notes shown for
i ssued on Cct.

erm not es.

23, 1992

1992 were

as consi deration
for the hol ders of the subordinated notes
wai vi ng and anendi ng certain covenants.

Seri es B subordi nat ed debentures

due in three equa

1993, 1994

are due annual ly at
increasing from 8 percent
in 1992 and thereafter

per cent

and 1995

install ments at Dec

I nterest paynents
increnenta
in 1989 to 12

31
rates,

Payment is

subject to the noted requirenents of the

senior term

not es.

Unsecur ed not es,

Interest at

percent past the due date

14 percent

due June 29, 1990

increasing to 18
Paynent

is

subject to the noted requirenents of the

seni or debt.

Contract ua

obligation

di scount ed

secured by $400, 000 series B subordinated

debent ures

Unsecur ed notes payabl e
rates range from 11.25 to 12.5 percent,
in monthly installnents through Nov.

Obl i gations under capita

O her

Tot al

| ong-term debt

Less current portion

Long-term

debt

i nterest
due
1994

| eases

| ess current portion

1989

$20, 075, 000

2,450, 000

9, 000, 000

1, 428, 000

181, 452

400, 000

18, 853

509, 866

—0-

1990

$17, 450, 000

2,450, 000

9, 000, 000

1, 428, 000

181, 452

400, 000

22,013

140, 722

- 0-

34,063, 171

2,942, 325

31,072, 187

3,671, 964

1991

$14, 075, 000

2,450, 000

9, 000, 000

1, 428, 000

181, 452

400, 000

15, 770

21, 084

- 0-

1992

$10, 575, 000

2,450, 000

9, 175, 000

1, 428, 000

181, 452

400, 000

- 0-

- 0-

8,716

27,571,306 24, 218, 168

3,709, 589

3,921, 015

31, 120, 846

27, 400, 223

23,861, 717 20, 297, 153
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The specific debtors on the consolidated debt
listed below are: (1) Sterling— senior subordinated
notes; series B subordinated debentures; unsecured
notes, (2) TEl—senior termnotes (jointly with QCl);
subordi nated notes (jointly with QCl); obligations
under capital lease, and (3) QCl—contractua
obl i gations; unsecured notes payable; obligations under
capital | eases.

. 2Sterling’s oth%{ debt mas_all(fubordinate to the
senior termnotes and was restricted as to paynent

unless Sterling net certain financial criteria. In
that this criteria had not been net as of the
applicable valuation date, the restrictions had in
previ ous years prevented Sterling from nmaki ng any
paynent on the senior subordi nated notes, subordinated
notes, series B subordi nated debentures, and unsecured
notes. As of Jan. 15, 1991, and Dec. 31, 1991 and
1992, the anmobunt of accrued interest due but restricted
frompaynent was as foll ows:

Jan. 15, Dec. 31, Dec. 31

d ass of Debt 1991 1991 1992
Seni or subor di nat ed not es $347, 765 $744, 820 $1, 194, 431
Subor di nat ed not es - 0- 309, 241 1, 071, 628
Series B subordi nated debentures 291, 132 488, 889 711, 294
Unsecur ed not es 48, 645 82, 936 129, 198

687,542 1,625, 886 3, 106, 551
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